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In the Cireuit Court of the Third Judicial Circuit, 
Territory of Hawaii 


L. No. 23816 


Action in Assumpsit with Garnishment and 
Attachment in Aid 


HILO FINANCE AND THRIFT COMPANY, 
LIMITED, 
Plaintiff, 
VS. 
GHKORGE B. CAREY, 
Defendant, 
BANK OF HAWAII and BISHOP NATION- 


AL BANK OF HAWAIT AT HONOLULU, 
Garnishees. 


PLAINTIFE’S AMENDED DECLARATION 


To the Honorable Ray J. O’Brien, Judge of the 
Circuit Court of the Third Judicial Circuit: 


Comes now Hilo Finance and Thrift Company, 
Limited, a Hawaiian corporation, named herein as 
Plaintiff, and complaining against George B. Carey, 
a resident of Honolulu, City and County of Hono- 
lulu, Territory of Hawaii, named herein as De- 
fendant, and for cause of complaint says: 


First Cause of Action 


Count 1. 
That heretofore, to wit, on or about the 3lst day 
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of August, A. D. 1937, the said defendant, for and 
in consideration of the sum of $2,330.00 to be 
advanced by the plaintiff at its office in Hilo, 
County and Island of Hawaii, promised and under- 
took to repay to the plaintiff at its said office in 
Hilo, the said sum of $2,330.00 in equal monthly 
installments of $155.32 each until the whole amount 
of said sum should be fully paid, except that the 
last installment was to include any fractional por- 
tion of an installment remaining unpaid; that it 
was understood and agreed by the plaintiff and 
defendant that said monthly installments would be 
due and payable on the same day in each month 
that the advance was made, following the advance 
by the plaintiff; that defendant, in consideration 
of said advance made, executed and delivered to 
the plaintiff his promissory note dated August 31st, 
1937, a copy of which is hereto attached, marked 
Exhibit ‘‘A’’ and made a part hereof; that said 
advance was made by the plaintiff on September 
1, 1937; that notwithstanding his several promises 
and undertakings contained in said note, as modi- 
fied by the oral contract of plaintiff and defendant, 
said defendant has not paid any part of said ad- 
vance, excepting the sum of $2,174.48. 

That in accordance with the provisions of said 
note, as modified by the oral contract of plaintiff 
and defendant, the principal sum of $155.52 became 
due and payable on the Ist day of December, 1938, 
and plaintiff is entitled to the sum of $155.52, to- 
gether with interest thereon at the legal rate from 
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and after December 1, 1938, which said sum the 
defendant has neglected and refused to pay and 
still neglects and refuses to pay; 

That said defendant, by his said note, further 
agreed to pay, as and for an attorney’s fee if the 
said note is placed in the hands of an attorney, 
10% of the unpaid amount of said note; that said 
note has been placed in the hands of an attorney 
for collection. 

Count 2. 

That heretofore, to wit, on or about the 1st day 
of December, 1938, the defendant was and became 
indebted to the plaintiff in the sum of $155.52 for 
money theretofore had and received by the defend- 
ant from the plaintiff, and being so indebted, in 
consideration thereof, the defendant undertook and 
faithfully promised to pay said plaintiff the last 
mentioned sum of money when he should be thereto 
requested; that although repeated demand has been 
made on defendant for said sum said defendant has 
failed, neglected and refused and still fails, neglects 
and refuses to pay the said sum or any part thereof 
to the damage of the plaintiff in the said sum of 
$159.52. 

Second Cause of Action 


Count 1. 

That heretofore, to wit, on or about the 28th day 
of September, A. D. 1937, the said defendant for 
and in consideration of the sum of $2,330.00 to be 
advanced by the plaintiff at its office in said Hilo, 
County and Island of Hawaii, agreed, promised and 
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undertook to repay to the plaintiff, at its office in 
said Hilo, the said sum of $2,330.00, in equal 
monthly installments of $155.32 each until the 
whole amount of said sum should be fully paid, 
except that the last installment was to inelude any 
fractional portion of an installment remaining 
unpaid; that it was understood and agreed by the 
plaintiff and defendant that said monthly install- 
ments would be due and payable on the same day 
in each month that the advance was made, following 
the advance by the plaintiff; that defendant, in 
consideration of said advance made, exeeuted and 
delivered to the plaintiff his promissory note dated 
Sept. 28, 1937, a copy of which is hereto attached, 
marked Exhibit ‘‘B’’ and made a part hereof; that 
said advance was made by the plaintiff on October 
1, 19387; that notwithstanding his several promises 
and undertakings contained in said note, as modified 
by the oral contract of plaintiff and defendant, said 
defendant has not paid any part of said advance, 
excepting the sum of $2,019.16; 

That the defendant has defaulted in the payment 
of his said undertaking, contained in said note, as 
modified by said oral contract, and by reason of 
said default there became due and payable to the 
plaintiff the unpaid balance of said advance, to wit, 
$310.84, together with interest at the legal rate on 
$155.32 thereof from December 1, 1938, and on 
$155.52 thereof from January 1, 1939, which said 
sum the defendant has neglected and refused to 
pay and still neglects and refuses to pay; 
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That said defendant, by his said note, further 
agreed to pay as and for an attorney’s fee if the 
said note is placed in the hands of an attorney, 
10% of the unpaid amount of said note; that said 
note has been placed in the hands of an attorney 
for collection. 

Count 2. 

That heretofore, to wit, on or about the Ist day 
of December, 1938, the defendant was and became 
indebted to the plaintiff in the sum of $310.84 for 
money theretofore had and received by the defend- 
ant from the plaintiff, and being so indebted, in 
consideration thereof, the defendant undertook and 
faithfully promised to pay said plaintiff the last 
mentioned sum of money when he should be thereto 
requested; that although repeated demand has been 
made on defendant for said sum said defendant has 
failed, neglected and refused and still fails, neglects 
and refuses to pay the said sum or any part thereof 
to the damage of the plaintiff in the said sum of 
$310.84. 

Third Cause of Action 


Count 1. 

That heretofore, to wit, on or about the 29th day 
of October, A. D. 1937, the said defendant, for and 
in consideration of the sum of $2,330.00 to be ad- 
vaneed by the plaintiff at its office in said Hilo. 
County and Island of Hawaii, agreed, promised and 
undertook to repay to the plaintiff, at its office in 
said Hilo, the said sum of $2,330.00 in equal monthly 
installments of $155.32 each until the whole amount 
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of said sum should be fully paid, except that the 
last installment was to include any fractional por- 
tion of an installment remaining unpaid; that it 
was understood and agreed by the plaintiff and 
defendant that said monthly installments would 
be due and payable on the same day in each month 
that the advance was made, following the advance 
by the plaintiff; that defendant, in consideration of 
said advance made, executed and delivered to the 
plaintiff his promissory note dated the 29th day 
of October, A. D. 1937, a copy of which is hereto 
attached, marked Exhibit ‘‘C’’ and made a part 
hereof; that said advance was made by the plaintiff 
on Nov. 2, 1937; that notwithstanding his several 
promises and undertakings contained in said note, 
as modified by the oral contract of plaintiff and 
defendant, said defendant has not paid any part 
of said advance, excepting the sum of $1,863.84; 

That the defendant has defaulted in the payment 
of his said undertaking, contained in said note, as 
modified by said oral contract, and by reason of 
said default there became due and payable to the 
plaintiff the unpaid balance of said advance, to wit, 
$466.16, together with interest at the legal rate on 
$155.32 thereof from December 2, 1938, on $155.32 
thereof from January 2, 1939, and on $155.52 
thereof from February 2, 1939, which said sum the 
defendant has neglected and refused to pay and 
still neglects and refuses to pay; 

That said defendant, by his said note, further 
agreed to pay as and for an attorney’s fee if the 
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said note is placed in the hands of an attorney, 
10% of the unpaid amount of said note; that said 
note has been placed in the hands of an attorney 
for colleetion. 

Count 2. 

That heretofore, to wit, on or about the 2nd 
day of December, 1938, the defendant was and 
became indebted to the plaintiff in the sum of 
$466.16 for money theretofore had and received by 
the defendant from the plaintiff, and being so in- 
debted, in consideration thereof, the defendant 
undertook and faithfully promised to pay said 
plaintiff the last mentioned sum of money when he 
should be thereto requested; that although repeated 
demand has been made on defendant for said sum 
said defendant has failed, neglected and refused 
and still fails, neglects and refuses to pay the said 
sum or any part thereof to the damage or the 
plaintiff in the said sum of $466.16. 


Fourth Cause of Action 


Count 1. 

That heretofore, to wit, on or about the 17th day 
of November, A. D. 1937, the said defendant, for 
and in consideration of the sum of $2,330.00 to be 
advanced by the plaintiff at its office in Hilo, County 
and Island of Hawaii, agreed, promised and under- 
took to repay to the plaintiff, at its office in said 
Hilo, the said sum of $2,330.00 in equal monthly 
installments of $155.32 each until the whole amount 
of said sum should be fully paid, except that the 
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last installment was to include any fractional por- 
tion of an installment remaining unpaid; that it 
was understood and agreed by the plaintiff and 
defendant that said monthly installments would 
be due and payable on the same day in each month 
that the advance was made, following the advance 
by the plaintiff; that defendant, in consideration 
of said advance made, executed and delivered to 
the plaintiff his promissory note dated the 17th day 
of Nov., 1937, a copy of which is hereto attached, 
marked Exhibit ‘‘D’’ and made a part hereof; 
that said advance was made by the plaintiff on Nov. 
18, 1937; that notwithstanding his severa] promises 
and undertakings contained in said note, as modi- 
fied by the oral contract of plaintiff and defendant, 
said defendant has not paid any part of said ad- 
vance, excepting the sum of $1,708.52; 

That the defendant has defaulted in the payment 
of his undertaking, contained in said note, as modi- 
fied by said oral contract, and by reason of said 
default there became due and payable to the plain- 
tiff the unpaid balance of said advance, to wit, 
$621.48, together with interest at the legal rate on 
$155.32 thereof from Nov. 18, 1938, on $155.32 
thereof from Dee. 18, 1938, on $155.32 thereof from 
Jan. 18, 1940, and on $155.52 thereof from February 
19, 1940, which said sum the defendant has neglected 
and refused to pay and still neglects and refuses 
to pay ; 

That the said defendant, by his said note, further 
agreed to pay as and for an attorney’s fee if the 
said note is placed in the hands of an attorney, 
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10% of the unpaid amount of said note; that said 
note has been placed in the hands of an attorney 
for collection. 

Count 2. 


That heretofore, to wit, on or about the 18th day 
of Nov., 1988, the defendant was and became in- 
debted to the plaintiff in the sum of $621.48 for 
money theretofore had and received by the defend- 
ant from the plaintiff, and being so indebted, in 
consideration thereof, the defendant undertook and 
faithfully promised to pay said plaintiff the last 
mentioned sum of money when he should be thereto 
requested; that although repeated demand has been 
made on defendant for said sum said defendant 
has failed, neglected and refused and still fails, 
neglects and refuses to pay the said sum or any 
part thereof to the damage of the plaintiff in the 
said sum of $621.48. 


Fifth Cause of Action 


Count 1. 

That heretofore, to wit, on or about the 30th day 
of November, A. D. 1937, the said defendant, for 
and in consideration of the sum of $2,330.00 to be 
advaneed by the plaintiff at its office in Hilo, County 
and Island of Hawaii, agreed, promised and under- 
took to repay to the plaintiff, at its office in said 
Hilo, the said sum of $2,330.00 in equal monthly 
installments of $155.32 each until the whole amount 
of said sum should be fully paid, except that the 
last installment was to include any fractional! por- 
tion of an installment remaining unpaid; that it 
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was understood and agreed by the plaintiff and 
defendant that said monthly installments would be 
due and payable on the same day in each month 
that the advance was made, following the advance 
by the plaintiff; that defendant, in consideration of 
’ said advance made, executed and delivered to the 
plaintiff his promissory note dated Nov. 30th, 19387, 
a copy of which is hereto attached, marked Exhibit 
‘*K’”’ and made a part hereof; that said advance 
was made by the plaintiff on Dec. 2nd, 1937; that 
notwithstanding his several promises and undertak- 
ings contained in said note, as modified by the oral 
contract of plaintiff and defendant, said defendant 
has not paid any part of said advance, ene 
the sum of $1,708.52 ; ; 

That the Pere adasit has defaulted in Ae payment 
of his said undertaking, contained in said note, as 
modified by said oral contract, and by reason of 
said default there became due and payable to the 
plaintiff the unpaid balance of said advance, to wit, 
$621.48, together with interest at the legal rate on 
$155.32 thereof from Dec. 2nd, 1938, on $155.32 
thereof from Jan. 2, 1939, on $155.32 thereof from 
Feb. 2nd, 1939 and on $155.52 thereof from March 
2nd, 1939, which said sum the defendant has neg- 
lected and refused to pay and still neglects and 
refuses to pay; 

That said defendant, by his said note, further 
agreed to pay as and for an attorney’s fee if the 
said note is placed in the hands of an attorney, 
10% of the unpaid amount of said note; that said 
has been placed in the hands of an attorney for 
collection. 
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Count 2. 

That heretofore, towit, on or about the 2nd day of 
Dec., 1938, the said defendant was and became in- 
debted to the plaintiff in the sum of $621.48 for 
money theretofore had and received by the defend- 
ant from the plaintiff, and being so indebted, in con- 
sideration thereof, the defendant undertook and 
faithfully promised to pay said plaintiff the last 
mentioned sum of money when he should be thereto 
requested; that although repeated demand has been 
made on defendant for said sum said defendant has 
failed, neglected and refused and still fails, neg- 
lects and refuses to pay the said sum or any part 
thereof to the damage of the plaintiff in the said sum 
of $621.48. 


Sixth Cause of Action 


Count 1. 

That heretofore, towit, on or about the 31st day 
of December, A. D. 1937, the said defendant, for and 
in consideration of the sum of $2,330.00 to be ad- 
vanced by the plaintiff at its office in Hilo, County 
and Island of Hawaii, agreed, promised and under- 
took to repay to the plaintiff, at its office in said 
Hilo, the said sum of £2,330.00 in equal monthly in- 
stallments of $155.32 each until the whole amount 
of said sum should be fully paid, except that the last 
installment was to include any fractional portion of 
an installment remaining unpaid; that it was under- 
stood and agreed by the plaintiff and defendant that 
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said monthly installments would be due and payable 
on the same day in each month that the advance 
was made, following the advance by the plaintiff; 
that defendant, in consideration of said advance 
made, executed and delivered to the plaintiff his 
promissory note dated December 31st, 1937, a copy 
of which is hereto attached, marked Exhibit ‘*F”’ 
and made a part hereof; that said advance was made 
by the plaintiff on January 4th, 1938; that notwith- 
standing his several promises and undertakings con- 
tained in said note, modified by the oral contract of 
plaintiff and defendant, said defendant has not paid 
any part of said advance, excepting the sum of 
$1,553.20 ; 

Thiat the defendant has defaulted in the payment 
of his said undertaking, contained in said note, as 
modified by said oral contract, and by reason of said 
default there became due and payable to the plain- 
tiff the unpaid balance of gaid advance, towit, 
$776.80, together with interest at the legal rate on 
$155.32 thereof, from Dec. 4, 1938, on $155.32 thereof 
from Jan. 4, 1939, on $155.32 thereof from Feb. 4, 
1939, on $155.32 thereof from March 4, 1939, and 
on $155.52 from April 4, 1939, which said sum the 
defendant has neglected and refused to pay and 
still neglects and refuses to pay; 

That said defendant, by his said note, further 
agreed to pay as and for an attorney’s fee if the 
said note is placed in the hands of an attorney, 10% 
of the unpaid amount of said note; that said note has 
been placed in the hands of an attorney for collec- 
tion. 
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Count 2. 

That heretofore, towit, on the 4th day of Dec, 
1938, the said defendant was and became indebted 
to the plaintiff herein in the sum of $776.80 for 
money theretofore had and received by the defend- 
ant from the plaintiff, and being so indebted, in 
consideration thereof, the defendant undertook and 
faithfully promised to pay said plaintiff the last 
mentioned sum of money when he should be thereto 
requested ; that although repeated demand has been 
made on defendant for said sum defendant has 
failed, neglected and refused and still fails, neg- 
lects and refuses to pay the said sum or any part 
thereof to the damage of the plaintiff in the said 
sum of $776.80. 


Seventh Cause of Action 


Count 1. 


That heretofore, towit, on or about the 31st day 
of January, A. D. 1938, the said defendant, for and 
in consideration of the sum of $2,330.00 to be ad- 
vanced by the plaintiff at its office in Hilo, County 
and Island of Hawaii, agreed, promised and under- 
took to repay to the plaintiff, at its office in said 
Hilo, the said sum of $2,330.00 in equal monthly 
installments of $155.32 each until the whole amount 
of said sum should be fully paid, except that the 
last imstallment was to include any fractional por- 
tion of an installment remaining unpaid; that it was 
understood and agreed by the plaintiff and defend- 
ant that said monthly installments would be due and 
payable on the same day in each month that the ad- 
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vance was made, following the advance by the plain- 
tiff; that defendant, in consideration of said advance 
made, executed and delivered to the plaintiff his 
promissory note dated January 31, 1938, a copy of 
which is hereto attached, made a part hereof ‘and 
marked Exhibit ‘‘G’’; that said advance was made 
by the plaintiff on February 2, 1938; that notwith- 
standing his several promises and undertakings con- 
tained in said note, modified by the oral contract of 
plaintiff and defendant, said defendant has not ‘paid 
any part of said advance, excepting the sum of 
$1,397.88 ; 

That the defendant has defaulted in the payment 
of his said undertaking, contained in said note, as 
modified by said oral contract, and by reason of said 
default there became due and payable to the plaintiff 
the unpaid balance of said advance, towit, $932.12, 
together with interest ‘at the legal rate on $155.32 
thereof from Dec. 2nd, 1938, on $155.32 thereof from 
Jan. 2nd, 1939, on $155.32 thereof from Feb. 2nd, 
1939, on $155.32 thereof from March 2nd, 1939, on 
$155.32 thereof from April 2nd, 1939, and on $155.52 
thereof from May 2nd, 1939, which said sum the de- 
fendant has neglected and refused to pay and still 
neglects and refuses to pay; 

That said defendant, by his said note, further 
agreed to pay as and for an attorney’s fee if the 
said note is placed in the hands of an attorney, 10% 
of the unpaid amount of said note; that said note 
has been placed in the hands of an attorney for 
collection. 
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Count 2. 

That heretofore, towit, on the 2nd day of Dee., 
1938, the said defendant was and became indebted 
to the plaintiff in the sum of $932.12 for money 
theretofore had and received by the defendant from 
the plaintiff, and being so indebted, in consideration 
thereof, the defendant undertook and faithfully 
promised to pay said plaintiff the last mentioned 
sum of money when he should be thereto requested ; 
that although repeated demand has been made on 
defendant for said sum said defendant has failed, 
neglected and refused and still fails, neglects and 
refuses to pay the said sum or any part thereof to 
the damage of the plaintiff in the said sum of 
$932.12. 


Eighth Cause of Action 
Count 1. 

That heretofore, towit, on or ‘about the 28th day 
of February, 1938, the said defendant, for and in 
consideration of the sum of $2,330.00 to be advanced 
by the plaintiff at its office in Hilo, County and 
Island of Hawaii, agreed, promised and undertook 
to repay to the plaintiff, at its office in said Hilo, 
the gaid sum of $2,330.00 in equal monthly install- 
ments of $155.32 each until the whole amount of said 
sum should be fully paid, except that the last in- 
stallment was to include any fractional portion of 
an installment remaining unpaid; that it was under- 
stood and agreed by the plaintiff ‘and defendant that 
said monthly installments would be due and payable 
on the same day in each month that the advance was 
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made, following the advance by the plaintiff; that 
defendant, in consideration of said advance made, 
executed and delivered to the plaintiff his promis- 
sory note dated February 28, 1938, a copy of which 
is hereto attached, made a part hereof and marked 
Exhibit ““H’’; that said advance was made by the 
plaintiff on March 8, 19388; that notwithstanding his 
several promises and undertakings contained in said 
note, modified by the oral contract of plaintiff and 
defendant, said defendant has not paid any part of 
said advance, excepting the sum of $1,242.56; 

That the defendant has defaulted in the payment 
of his said undertaking, contained in said note, as 
modified by said oral contract, and by reason of said 
default there became due ‘and payable to the plaintiff 
the unpaid balance of said advance, towit, $1,087.44, 
together with interest at the legal rate on $155.52 
thereof from December 8, 1938, on $155.32 thereof 
from January 8, 19389, on $155.32 thereof from Feb- 
ruary 8, 1939, on $155.32 thereof from March 8, 
1939, on $155.32 thereof from April 8, 1939, on 
$155.32 thereof from May 8, 1939, and on $155.52 
thereof from June 8, 1939, which said sum the de- 
fendant has neglected and refused to pay and still 
neglects and refuses to pay; 

That said defendant, by his said note, further 
agreed to pay as and for an attorney’s fee if the 
said note is placed in the hands of an attorney, 10% 
of the unpaid ‘amount of said note; that said note 
has been placed in the hands of an attorney for col- 
lection. 
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Count 2. 

That heretofore, towit, on the 8th day of Decem- 
ber, 1938, the said defendant was and became in- 
debted to the plaintiff in the sum of $1,087.44 for 
money theretofore had and received by the defend- 
ant from the plaintiff, and being so indebted, in con- 
sideration thereof, the defendant undertook and 
faithfully promised to pay said plaintiff the last 
mentioned sum of money when he should be thereto 
requested; that although repeated demand has been 
made on defendant for said sum said defendant has 
failed, neglected and refused and still fails, neg- 
lects and refuses to pay the said sum or any part 
thereof to the damage of the plaintiff in the said 
sum of $1,087.44. 

All to the damage of the plaintiff in the sum of 
£4,971.84 

That Bank of Hawaii and Bishop National Bank 
of Hawaii at Honolulu are debtors of the defendant. 


Wherefore plaintiff brings this action and prays 
that said defendant be summoned to appear and an- 
swer this declaration according to law; that it may 
have judgment against said defendant on Causes of 
Action I to VIII inclusive in the principal sum of 
$4,971.84, together with interest on the several 
amounts from the dates as hereinabove set forth, 
and an attorney’s fee equal to 10% of the amount of 
such principal and interest, together with its costs; 
and that certified copies hereof be left with Bank 
of Hawaii and Bishop National Bank of Hawaii at 
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Honolulu, Garnishees, and that they be instructed 
to withhold all moneys due to the defendant, and 
that a writ of attachment shall issue out of this 
Court and under the seal thereof against said de- 
fendant and be levied against such property as he 
may have subject to execution, and that the defend- 
ant answer such judgment as the plaintiff may have 
and recover herein. 


HILO FINANCE AND THRIFT 
COMPANY, LIMITED, 


By CARLSMITH & CARLSMITH, 
Its Attorneys. 


Third Judicial Circuit, 
County of Hawaii, 
Territory of Hawaii—ss. 


W. H. Hill, being first duly sworn, says upon 
his oath that he is the manager and Treasurer of 
Hilo Finance and Thrift Co., Ltd., plaintiff above 
named, and that he makes this verification on be- 
half of the plaintiff; that he has read the foregoing 
declaration, knows the contents thereof and that the 
same is true. 


/3/ W. H. HILL. 
Subscribed and sworn to before me this 22nd day 
of June, 1948. 


[Seal] /s/ FLORENCE SOUZA, 
Notary Public, Third Judicial Cireuit, Territory of 
Hawaii. 


My Commission expires June 1, 1947. 
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EX Eee 
Collateral Note. No. 796. $2,330.00 
Aug. 31, 1937 


For value received, I, we, or either of us, jointly 
and severally promise to pay to the order of Hilo 
Finance and Thrift Company, Ltd., of Hilo, Hawau, 
at their office the sum of Twenty-three Hundred 
Thirty and No/100 Dollars in 15 equal installments 
of $155.32 each on the 30th of each month following 
the date of this note, with interest from maturity 
at the rate of ...... % per annum until paid, with ten 
per cent additional on amount unpaid, if placed in 
the hands of an attorney for collection, having de- 
posited with and pledged to said Finance Company, 
as collateral security for the payment of this note, 
and all other liabilities of the undersigned to the 
legal holder hereof, whether direct, contingent, here- 
tofore or hereafter contracted, the following prop- 
erty, to-wit: 

Secured by collateral agreement and assignment 
of conditional sale of same date. 

Default in the payment of any installment hereon 
shall render the unpaid balance on this note due 
and payable, and the owner or holder hereof may 
at any time thereafter sell all or any part of said 
collateral at public or private sale, with or without 
notice of the time and place of sale and without 
demand of performance. 

The owner or holder of this note may buy any of 
said collateral at said sale, and the proceeds of the 
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sale shall be applied first to the payment of expenses 
of making such sale, including a reasonable attorney 
fee, if any attorney is employed; second, to the pay- 
ment of the principal debt hereby secured and the 
interest thereon; third, to the payment of any other 
debt which the undersigned may now or hereafter 
owe the owner or holder of this note, either as 
principal, co-maker, surety, endorser, or otherwise, 
and if any surplus remains the same to be paid to 
the undersigned. 

The makers, co-makers, endorsers, sureties or 
guarantors of this note each for himself, hereby 
severally agree to pay all costs of collecting or 
securing or attempting to collect or secure, this note, 
including a reasonable attorney fee, whether the 
same be eollected or secured by suit or otherwise, 
and severally Waive, demand, presentment, protest 
and/or notice of protest, sale, demand or suit, and 
all other requirements necessary to hold them and 
agree that time of payment may be extended without 
notice to them of such extension. The owner or 
holder of this note is hereby authorized to apply, 
on or after maturity, to the payment of this note 
any funds in its possession belonging to the maker, 
co-maker, surety, endorser, guarantor or any one of 
chem. 

/s/ GEO. B. CAREY, 
Maker. 
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EXHIBIT A-1 
HILO FINANCE & THRIFT CoO., LTD. 
Note No. 796 
Date of Note, 8/31/37. Date of Loan, 9/1/37. 


Total toan or face of Notex2=........ $2,330.00 
Interest deducted in advance........0...00..0.0.0..+- $ 330.00 
Cash receved by Defendant.........0..00..00..0..------ 
Paid on notes to Realty Investment Co......... 
Credited to pre-existing notes 
due to.H. Fo T Commiitdee eee 2,000.00 2,330.00 
Payments received by Plaintiff: 
Date Amount 
SUA 54 Mere mr AOR td ae $155.32 
1 2 Oe ee ee 155.32 
E25 9 8 (Re ee eer, -, NER TIRE Es 155.32 
A OM. - occ dee 155.32 
FN) Lo MOOT A SICA a 155.32 
[OO ee a a5 155.32 
COA Gato ee amnemrmemetsn sor hay ule ut B 155.32 
SU foc tee LE ccs Sap eiot AU e 155.32 
IGE Saher eS Es DN oak et 155.32 
1 ORGS |e ae RDP eae Seri’ = Bia AC 155.32 
11/38. 2.2. 2 ee ee 155.32 
2/38 ca 155.32 
1 2/g b ee eee 155.32 
2,174.48 
Unpaid Balance of total loan or face 
(MELO Coss... cs. 155.52 
$2,330.00 


Rebate of interest paid to Defendant 
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EXE rBIT “B” 


Collateral Note. No. 871. $2,330.00 
Oct. 1, 1937. Sept. 28, 1937 


For value received, I, we, or either of us, jointly 
and severally promise to pay to the order of Hilo 
Finance and Thrift Company, Ltd., of Hilo, Hawaii, 
at their office the sum of Twenty-three Hundred 
Thirty and No/100 Dollars in 15 equal installments 
of $155.32 each on the 28th of each month following 
the date of this note, with interest from maturity 
at the rate of ...... % per annum until paid, with ten 
per cent additional on amount unpaid, if placed in 
the hands of an attorney for collection, having de- 
posited with and pledged to said Finance Company, 
as collateral security for the payment of this note, 
and all other liabilities of the undersigned to the 
legal holder hereof, whether direct, contingent, here- 
tofore or hereafter contracted, the following prop- 
erty, to-wit: 

Secured by collateral agreement and assignment 
of conditional sale agreemnet of said date. 

Default in the payment of any installment hereon 
shall render the unpaid balance on this note due 
and payable, and the owner or holder hereof may 
at any time thereafter sell all or any part of said 
collateral at public or private sale, with or without 
notice of the time and place of sale and without 
demand of performance. 

The owner or holder of this note may buy any of 
said collateral at said sale, and the proceeds of the 
sale shall be applied first to the payment of expenses 
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of making such sale, including a reasonable attorney 
fee, if any attorney is employed; second, to the pay- 
ment of the principal debt hereby secured and the 
interest thereon; third, to the payment of any other 
debt which the undersigned may now or hereafter 
owe the owner or holder of this note, either as 
principal, co-maker, surety, endorser, or otherwise, 
and if any surplus remains the same to be paid to 
the undersigned. 


The makers, co-makers, endorsers, sureties or 
guarantors of this note each for himself, hereby 
severally agree to pay all costs of collecting or 
securing or attempting to collect or secure, this note, 
including a reasonable attorney fee, whether the 
same be collected or secured by suit or otherwise, 
and severally Waive demand, presentment, protest 
and/or notice of protest, sale, demand or suit, and 
all other requirements necessary to hold them and 
agree that time of payment may be extended without 
notice to them of such extension. The owner or 
holder of this note is hereby authorized to apply, 
on or after maturity, to the payment of this note 
any funds in its possession belonging to the maker, 
co-maker, surety, endorser, guarantor or any one of 
them. 

/s/ GEO. B. CAREY, 
Maker. 
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EXHIBIT B-1 


HILO FINANCE & THRIFT CO., LTD. 


Note No. 871 


20 


Date of Note, 9/28/37. Date of Loan, 10/1/37 


Toval ean or dace ot Note.........-...---:-c------.- 
Interest deducted in advance.................--.------ $ 330.00 
Cash received by Defendant........................---- 
Paid on notes to Realty Investment Co......... 
Credited to pre-existing notes due to 

Tice... (it. ........--c.---00--cceece-oeeccnse 2,000.00 
Payments received by Plaintiff: 

Date Amount 
Ll) 2) Oe $155.32 
IE la 155.32 

6/38 155.32 

BESS 19.36 

DALE AOS sae 135.96 

BOOS cc 155.32 

MOI OE ae 155.32 

D/O SE 6 155.32 
DAS: 155.32 
O27 | SS 5 155.32 
VES 155.32 
MV ae 155.32 
L2)/)SS 155.32 

lL VO 155.32 


Unpaid Balance of total loan or face 
OL! 0G. ae 


Rebate of interest paid to Defendant 


$2,330.00 


2,330.00 


2,019.16 
310.84 


$2,330.00 
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EXHIBIT “C” 
Collateral Note. No. 961. $2,330.00 
Nov. 2, 1937. October 29, 1937 


For value received, J, we, or either of us, jointly 
and severally promise to pay to the order of Hilo 
Finance and Thrift Company, Ltd., of Hilo, Hawaii, 
at their office the sum of Twenty-three Hundred 
Thirty and No/100 Dollars in 15 equal installments 
of $155.32 each on the 29th of each month following 
the date of this note, with interest from maturity 
at the rate of ...... % per annum until paid, with ten 
per cent additional on amount unpaid, if placed in 
the hands of an attorney for collection, having de- 
posited with and pledged to said Finance Company, 
as collateral security for the payment of this note, 
and all other labilities of the undersigned to the 
legal holder hereof, whether direct, contingent, here- 
tofore or hereafter contracted, the following prop- 
erty, to-wit: 

Secured by collateral agreement and assignment 
of conditional sale of same date. 

Default in the payment of any installment hereon 
shall render the unpaid balance on this note due 
and payable, and the owner or holder hereof may 
at any time thereafter sell all or any part of said 
collateral at public or private sale, with or without 
notice of the time and place of sale and without 
demand of performance. 

The owner or holder of this note may buy any of 
said collateral at said sale, and the proceeds of the 
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sale shall be applied first to the payment of expenses 
of making such sale, including a reasonable attorney 
fee, if any attorney is employed; second, to the pay- 
ment of the principal debt hereby secured and the 
interest thereon; third, to the payment of any other 
debt which the undersigned may now or hereafter 
owe the owner or holder of this note, either as 
principal, co-maker, surety, endorser, or otherwise, 
and if any surplus remains the same to be paid to 
the undersigned. 

The makers, co-makers, endorsers, sureties or 
guarantors of this note each for himself, hereby 
severally agree to pay all costs of collecting or 
securing or attempting to collect or secure, this note, 
including a reasonable attorney fee, whether the 
same be collected or secured by suit or otherwise, 
and severally Waive demand, presentment, protest 
and/or notice of protest, sale, demand or suit, and 
all other requirements necessary to hold them and 
agree that time of payment may be extended without 
notice to them of such extension. The owner or 
holder of this note is hereby authorized to apply, 
on or after maturity, to the payment of this note 
any funds in its possession belonging to the maker, 
co-maker, surety, endorser, guarantor or any one of 
them. 

/s/ GHO. B. CAREY, 
Maker. 
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EXHIBIT O-1 
HILO FINANCE & THRIFT CoO., LTD. 
Note No. 961 
Date of Note, 10/29/37. Date of Loan, 11/2/37 
Total isoan or face of Note.....2............... $2,330.00 
Interest deducted in advance.............-....-...--- $ 330.00 
Cash received by Defendant......................-.---- 
Paid on notes to Realty Investment Co......... 
Credited to pre-existing notes due to 
Pes GoD Co, Vit Qe ere esc 2,000.00 2,330.00 
Payments received by Plaintiff: 
Date Amount 
Hy Ov seco ann es ees cere $155.32 
1D Si Rte enna = han nae 15.32 
VE ES a OO Tor RELA 155.32 
LO) eee MMR ct Ne Ere ee 19.36 
SSH KET 3) see ert tee ORO 0 PE OPS 135.96 
DOs OP Vere ahs ass Denese 155.32 
DLE {5 OES A ee OPS OS oO 155.32 
(CALE (as enn eo Ee SR ae 155.32 
PONS 1s ae ee ee eee 2a 155.32 
ALS |S EEE Ss CRM REE STE 155.32 
JAA |S so SN at 08 ee RIOR een eS: 155.32 
NA 3 Oe ers tat eee atte oh ns 155,32 
121 / BW is Meee ee Oe her en Ta eee 155,82 
1,863.84 
Unpaid balance of total loan or face of note 1,466.16 
2,330.00 


Rebate of interest paid to Defendant 
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EXHIBIT D 
Collateral Note. No. 1006. $2,330.00 
Nov. 18, 1937. Nov. 17, 1937 


For value received, I, we, or either of us, jointly 
and severally promise to pay to the order of Hilo 
Finance and Thrift Company, Ltd., of Hilo, Hawaii, 
at their office the sum of Twenty-three Hundred 
Thirty and No/100 Dollars in 15 equal installments 
of $155.32 each on the 17th of each month following 
the date of this note, with interest from maturity 
at the rate of ...... % per annum until paid, with ten 
per cent additional on amount unpaid, if placed in 
the hands of an attorney for collection, having de- 
posited with and pledged to said Finance Company, 
as collateral security for the payment of this note, 
and all other habilities of the undersigned to the 
legal holder hereof, whether direct, contingent, here- 
tofore or hereafter contracted, the following prop- 
erty, to-wit: 

Secured by conditional sales agreement. 

Default in the payment of any installment hereon 
shall render the unpaid balance on this note due 
and payable, and the owner or holder hereof may 
at any time thereafter sell all or any part of said 
collateral at public or private sale, with or without 
notice of the time and place of sale and without 
demand of performance. 

The owner or holder of this note may buy any of 
said collateral at said sale, and the proceeds of the 
sale shall be applied first to the payment of expenses 
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of making such sale, including a reasonable attorney 
fee, if any attorney is employed; second, to the pay- 
ment of the principal debt hereby secured and the 
interest thereon; third, to the payment of any other 
debt which the undersigned may now or hereafter 
owe the owner or holder of this note, either as 
principal, co-maker, surety, endorser, or otherwise, 
and if any surplus remains the same to be paid to 
the undersigned. 

The makers, co-makers, endorsers, sureties or 
guarantors of this note each for himself, hereby 
severally agree to pay all costs of collecting or 
securing or attempting to collect or secure, this note, 
including a reasonable attorney fee, whether the 
same be collected or secured by suit or otherwise, 
and severally Waive demand, presentment, protest 
and/or notice of protest, sale, demand or suit, and 
all other requirements necessary to hold them and 
agree that time of payment may be extended without 
notice to them of such extension. The owner or 
holder of this note is hereby authorized to apply, 
on or after maturity, to the payment of this note 
any funds in its possession belonging to the maker, 
co-maker, surety, endorser, guarantor or any one of 
them. 

/3/ GEO. B. CAREY, 
Maker. 
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EXHIBIT D-1 
HILO FINANCE & THRIFT CO., LTD. 
Note No. 1006 
Date of Note, 11/17/37. Date of Loan, 11/18/37 


Totieloanmonsrace of Note..............-.-........-.--- $2,330.00 
Interest deducted in advance...........--------------- $ 330.00 
Cash received by Defendant................-.....------ 2,000.00 
Paid on notes to Realty Investment Co......... 
Credited to pre-existing notes due to 
ete O., LCG. ..2oc..2--2c--ccseece-e---ceneee 2,330.00 
Payments received by Plaintiff: 
Date Amount 
OS $155.32 
DD [SS ce 155.32 
DOL OO 155.32 
WSS 155.32 
UMS 19.36 
Oa OO 155.32 
UU SS 155.32 
O(a 155.32 
ee oo esac cecvcnciaceecesecceacetes 155.82 
BIL OS 155.32 
LAE 155.32 
VS 155.32 
1,708.52 
Unpaid Balance of total loan or face 
Ol 100.2. 621.48 
$2,330.00 


Rebate of interest paid to Defendant 
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EX BIB ey 
Collateral Note. No. 1048. $2,330.00 
Dee. 2, 1937. November 30, 1937 


For value received, I, we, or either of us, jointly 
and severally promise to pay to the order of Hilo 
Finance and Thrift Company, Ltd., of Hilo, Hawai, 
at their office the sum of Twenty-three Hundred 
Thirty and No/100 Dollars in 15 equal installments 
of $155.32 each on the 30th of each month fcllowing 
the date of this note, with interest from maturity 
at tne) rate Of 22 % per annum until paid, with ten 
per cent additional on amount unpaid, if placed in 
the hands of an attorney for collection, having de- 
posited with and pledged to said Finance Company, 
as collateral security for the payment of this note, 
and all other liabilities of the undersigned to the 
legal holder hereof, whether direct, contingent, here- 
tofore or hereafter contracted, the following prop- 
erty, to-wit: 

Secured by collateral agreement and assignment 
of conditional sale agreement of same date. 

Default in the payment of any installment hereon 
shall render the unpaid balance on this note due 
and payable, and the owner or holder hereof may 
at any time thereafter sell all or any part of said 
collateral at publie or private sale, with or without 
notice of the time and place of sale and without 
demand of performance. 

The owner or holder of this note may buy any of 
said collateral at said sale, and the proceeds of the 
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sale shall be applied first to the payment of expenses 
of making such sale, including a reasonable attorney 
fee, if any attorney is employed ; second, to the pay- 
ment of the principal debt hereby secured and the 
interest thereon; third, to the payment of any other 
debt which the undersigned may now or hereafter 
owe the owner or holder of this note, either as 
principal, co-maker, surety, endorser, or otherwise, 
and if any surplus remains the same to be paid to 
the undersigned. 

The makers, co-makers, endorsers, sureties or 
guarantors of this note each for himself, hereby 
severally agree to pay all costs of collecting or 
securing or attempting to collect or secure, this note, 
including a reasonable attorney fee, whether the 
same be collected or secured by suit or otherwise, 
and severally Waive demand, presentment, protest 
and/or notice of protest, sale, demand or suit, and 
all other requirements necessary to hold them and 
agree that time of payment may be extended without 
notice to them of such extension. The owner or 
holder of this note is hereby authorized to apply, 
on or after maturity, to the payment of this note 
any funds in its possession belonging to the maker, 
co-maker, surety, endorser, guarantor or any one of 
them. 

/s/ GEO. B. CAREY, 
Maker. 
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EXHIBIT E-1 
HILO FINANCE & THRIFT CoO., LTD. 
Note No. 1043 
Date of Note, 11/30/37. Date of Loan, 12/2/37 


Rotalewoanvar tace of Note 2. $2,330.00 
Interest deducted in advancee.......................-.. $ 330.00 
Cash received by Defendant.............-..----------- 
Paid on notes to Realty Investment Co......... 
Credited to pre-existing notes due to 
eS T Co., hide... 2,000.00 2,330.00 
Payments received by Plaintiff : 
Date Amount 
EF eae nnn EPS TOE Saleo valli. 
8 25.2 ee 20 
DA BUG (S10 MC Meee er DN ase 77.66 
BO) ORME ec.) ie Ee 232.78 
AVG SOR. ..ceen sree meer enenee 155.32 
SE is tc ee ok A ELATED. 19.36 
OAS Oe cian am ete eee eee 135.96 
OS. 5) ea eR ee ENE fn 19.36 
HAG 8 Bo coke hes so eee 135.96 
(CAAT sae eRe els pi 2500 155.52 
1 JOR SY as RMON SOE DO we SE 155.32 
1/38 es Ieee 155.32 
Wl SB 2 3.0. ere 155.32 
2/590 Bi See Re ere. 1 5 AS B 155.32 
1,703 52 
Unpaid Balance of total loan or face 
LINN ia POL net) te 621.38 
$2,330.00 


Rebate of interest paid to Defendant 
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HxXnIBIr rk” 
Collateral Note. No. 1173. $2,330.00 
Jan 4, 19388. December 31, 1937 


For value received, I, we, or either of us, jointly 
and severally promise to pay to the order of Hilo 
Finance and Thrift Company, Ltd., of Hilo, Hawaii, 
at their office the sum of Twenty-three Hundred 
Thirty and No/100 Dollars in 15 equal installments 
of $155.32 each on the 31st of each month following 
the date of this note, with interest from maturity 
at the rate of ...... % per annum until paid, with ten 
per cent additional on amount unpaid, if placed in 
the hands of an attorney for collection, having de- 
posited with and pledged to said Finance Company, 
as collateral security for the payment of this note, 
and all other liabilities of the undersigned to the 
legal holder hereof, whether direct, contingent, here- 
tofore or hereafter contracted, the following prop- 
erty, to-wit: | 

Secured by collateral agreement ad assignment 
of conditional sale agreement of same date. 

Default in the payment of any installment hereon 
shall render the unpaid balance on this note due 
and payable, and the owner or holder hereof may 
at any time thereafter sell all or any part of said 
collateral at public or private sale, with or without 
notice of the time and place of sale and without 
demand of performance. 

The owner or holder of this note may buy any of 
said collateral at said sale, and the proceeds of the 
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sale shall be applied first to the payment of expenses 
of making such sale, including a reasonable attorney 
fee, if any attorney is employed; second, to the pay- 
ment of the principal debt hereby secured and the 
interest thereon; third, to the payment of any other 
debt which the undersigned may now or hereafter 
owe the owner or holder of this note, either as 
principal, co-maker, surety, endorser, or otherwise, 
and if any surplus remains the same to be paid to 
the undersigned. 

The makers, co-makers, endorsers, sureties or 
guarantors of this note each for himself, hereby 
severally agree to pay all costs of collecting or 
securing or attempting to collect or secure, this note, 
including a reasonable attorney fee, whether the 
same be collected or secured by suit or otherwise, 
and severally Waive demand, presentment, protest 
and/or notice of protest, sale, demand or suit, and 
all other requirements necessary to hold them and 
agree that time of payment may be extended without 
notice to them of such extension. The owner or 
holder of this note is hereby authorized to apply, 
on or after maturity, to the payment of this note 
any funds in its possession belonging to the maker, 
co-maker, surety, endorser, guarantor or any one of 
them. 

/s/ GEO. B. CAREY, 
Maker. 
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EXHIBIT F-1 
HILO FINANCE & THRIFT CO., LTD. 
Note No. 1173 
Date of Note, 12/31/37. Date of Loan, 1/4/38 


Toraleiicamor race Of Note...........:...-<c..------4-- $2,330.00 
Interest deducted in advanee..............22...-.-+-+- $ 330.00 
Cash received by Defendant..................2...------ 
Paid on notes to Realty Investment Co......... 
Credited to pre-existing notes due to 
re CO,, itd, ........-.00--s-0..0cccee--eeoee 2,000.00 2,330.00 
Payments received by Plaintiff: 
Date Amount 
2) 0), $310.84 
LUGS ate 155.32 
Dy So re 155.32 
We ee 155.32 
Walle he 155.12 
VES. 155.32 
UY SS 155.82 
WWE 155.32 
L/h 155.32 
1,553.20 
Unpaid Balance of total loan or face 
Ol F000 ec 776.80 
$2,330.00 


Rebate of interest paid to Defendant 
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EXHIBIT ‘“‘G”’ 
Collateral Note. No. 1234. $2,330.00 
Feb. 2, 1938. January 31, 1938 


For value received, I, we, or either of us, jointly 
and severally promise to pay to the order of Hilo 
Finance and Thrift Company, Ltd., of Hilo, Hawaii, 
at their office the sum of Twenty-three Hundred 
Thirty and No/100 Dollars in 15 equal installments 
of $155.32 each on the 30th of each month following 
the date of this note, with interest from maturity 
at the rate of ...... % per annum until paid, with ten 
per cent additional on amount unpaid, if placed in 
the hands of an attorney for collection, having de- 
posited with and pledged to said Finance Company, 
as collateral security for the payment of this note, 
and all other liabilities of the undersigned to the 
legal holder hereof, whether direct, contingent, here- 
tofore or hereafter contracted, the following prop- 
erty, to-wit: 

Secured by collateral agreement and assignment 
of conditional sale agreement of same date. 

Default in the payment of any installment hereon 
shall render the unpaid balance on this note due 
and payable, and the owner or holder hereof may 
at any time thereafter sell all or any part of said 
collateral at public or private sale, with or without 
notice of the time and place of sale and without 
demand of performance. 

The owner or holder of this note may buy any of 
said collateral at said sale, and the proceeds of the 
sale shall be applied first to the payment of expenses 
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of making such sale, including a reasonable attorney 
fee, if any attorney is employed; second, to the pay- 
ment of the principal debt hereby secured and the 
interest thereon; third, to the payment of any other 
debt which the undersigned may now or hereafter 
owe the owner or holder of this note, either as 
principal, co-maker, surety, endorser, or otherwise, 
and if any surplus remains the same to be paid to 
the undersigned. 

The makers, co-makers, endorsers, sureties or 
guarantors of this note each for himself, hereby 
severally agree to pay all costs of collecting or 
securing or attempting to collect or secure, this note, 
including a reasonable attorney fee, whether the 
same be collected or secured by suit or otherwise, 
and severally Waive demand, presentment, protest 
and/or notice of protest, sale, demand or suit, and 
all other requirements necessary to hold them and 
agree that time of payment may be extended without 
notice to them of such extension. The owner or 
holder of this note is hereby authorized to apply, 
on or after maturity, to the payment of this note 
any funds in its possession belonging to the maker, 
co-maker, surety, endorser, guarantor or any one of 
them. 

/s/ GHO. B. CAREY, 
Maker. 
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EXHIBIT G-1 
HILO FINANCE & THRIFT CO., LTD. 
Note No, 1234 
Date of Note, 1/31/38. Date of Loan, 2/2/38 


loralmicoan or tace OL Note... eee $2,330.00 
Interest deducted in advanee........2..0..22.0---- $ 330.00 
Cash reeeived by Defendant...........................- 
Paid on notes to Realty Investment Co......... 
Credited to pre-existing notes due to 
Ve latte strand WARN Broa oy h/clinmMpers oteeae ee 2,000.00 2,330.00 
Payments received by Plaintiff: 
Date Amount 
S1/ Si/s3) > RRR eemeNiDre AN Bete eal $150.82 
iLL Oa: ee oe rea ee ee 155.32 
Bey oh eee ce) 155.32 
(aul e Maen eee 15532 
B72 en ee aa 15532 
DEY AOE ccs erences eee 155.32 
D7 ie ac aaa2 
1 PANY 5 pe RON ee oR ee ae 155.32 
AE) CSAS i neeneee ee amen ie ety eee Ree 155.32 
1,397.88 
Unpaid Balance of total loan or face 
Dies NOUG Yeats tn ed OR 932.12 
$2,330.00 


Rebate of interest paid to Defendant 
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PME TBE “oH 
Collateral Note. No. 1354. $2,330.00 
Mar. 8, 1938. February 28, 1938 


For value received, I, we, or either of us, jointly 
and severally promise to pay to the order of Hilo 
Finance and Thrift Company, Ltd., of Hilo, Hawan, 
at their office the sum of Twenty-three Hundred 
Thirty and No/100 Dollars in 15 equal installments 
of $155.32 each on the 28th of each month following 
the date of this note, with interest from maturity 
at the rate of ...... % per annum until paid, with ten 
per cent additional on amount unpaid, if placed in 
the hands of an attorney for collection, having de- 
posited with and pledged to said Finance Company, 
as collateral security for the payment of this note, 
and all other liabilities of the undersigned to the 
legal holder hereof, whether direct, contingent, here- 
tofore or hereafter contracted, the following prop- 
erty, to-wit: 

Secured by collateral agreement and assignment 
of conditional sale agreement of same date. 

Default in the payment of any installment hereon 
shall render the unpaid balance on this note due 
and payable, and the owner or holder hereof may 
at any time thereafter sell all or any part of said 
collateral at public or private sale, with or without 
notice of the time and place of sale and without 
demand of performance. 

The owner or holder of this note may buy any of 
said collateral at said sale, and the proceeds of the 
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sale shall be applied first to the payment of expenses 
of making such sale, ncluding a reasonable attorney 
fee, if any attorney is employed; second, to the pay- 
ment of the principal debt hereby secured and the 
interest thereon; third, to the payment of any other 
debt which the undersigned may now or hereafter 
owe the owner or holder of this note, either as 
principal, co-maker, surety, endorser, or otherwise, 
and if any surplus remains the same to be paid to 
the undersigned. 

The makers, co-makers, endorsers, sureties or 
guarantors of this note each for himself, hereby 
severally agree to pay all costs of collecting or 
securing or attempting to collect or secure, this note, 
including a reasonable attorney fee, whether the 
same be collected or secured by suit or otherwise, 
and severally Waive demand, presentment, protest 
and/or notice of protest, sale, demand or suit, and 
all other requirements necessary to hold them and 
agree that time of payment may be extended without 
notice to them of such extension. The owner or 
holder of this note is hereby authorized to apply, 
on or after maturity, to the payment of this note 
any funds in its possession belonging to the maker, 
co-maker, surety, endorser, guarantor or any one of 
them. 

/s/ GEO. B. CAREY, 
Maker. 
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EXHIBIT H-1 
HILO FINANCE & THRIFT CO., LTD. 
Note No. 1354 
Date of Note, 2/28/38. Date of Loan, 3/8/38 


Motalelbodieorsiace Of Note....................---..00--- $2,330.00 
Interest deducted in advancee........................ $ 330.00 
Cash received by Defendant.........................--- 
Paid on notes to Realty Investment Co......... 
Credited to pre-existing notes due to 
EE IE. 4s 1 Ce 6. nena ae 2,000.00 2,330.00 
Payments received by Plaintiff: 
Date Amount 
Lo $155.32 
Df) Col oo 155.32 
CULL ———— 155.32 
OY A oi en 155.32 
WBS) es re 155.32 
AU Se 155.32 
1 VO 155.32 
SD EXC 155.32 
1,242.56 
Unpaid Balance of total loan or face 
OF NOUS cn 1,087.44 
$2,330.00 


Rebate of interest paid to Defendant 


[Endorsed]: Received and filed in the Supreme 
Court July 31, 1944. Chas. H. K. Holt, Clerk. 
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PLAINTIFF’S EXHIBIT I 
HILO FINANCE & THRIFT CO., LTD. 


Caleulation on hypothetical 
of principal : 
$1000.00 
922.34 
844.68 
767.02 
689.36 
611.70 
534.04 
456.38 
378.72 
301.06 
223.40 
145.74 
68.08 


6942.52 


question on the loan of $6942.52 


$ 1000.00 
1922.34 
2767.02 
3534.04 
4223.40 
4835.10 
5369.14 
0285.52 
6204.24 
6505.30 
6728.70 
6874.44 
6942.52 


62731.76 
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PLAINTIFF’S EXHIBIT J 
Loan of $1,165.00 for 15 months; Interest, $165.00; 14 in- 
stallments, $77.67; 1 installment, $77.62. 


Cash out $1,000.00 Interest Total 

Payment 1 57.67 $ 20.00 $ 77.67 
| $ 942.33 

| Payment 2 58.82 18.85 77.67 
| $ 883.51 

Payment 3 60.00 17.67 77.67 
$ 823.51 

Payment 4 61.20 16.47 77.67 
$ 762.31 

Payment 5 62.42 15.25 717.67 
$ 699.89 

Payment 6 63.67 14.00 77.67 
$ 636.22 

Payment 7 64.95 12.72 77.67 
a) ua tl 

Payment 8 66.24 11.48 717.67 
$ 505.03 

Payment 9 67.57 10.10 717.67 
$ 437.46 

Payment 10 68.92 8.75 77.67 
$ 368.54 

Payment 11 70.30 7.37 77.67 
$ 298.24 

Payment 12 dele ial. 5.96 77.67 
$ 226.53 

Payment 13 73.14 4.53 77.67 
$ 153.39 

Payment 14 74.60 3.07 717.67 
$78.79 

Payment 15 76.05 HET 77.67 

S$ 274 $167.74 $1100.00 


This Exhibit shows that the rate is slightly less than 2% per 
month (omitting rebate) as, if it had been 2%, there would have 
been $2.74 still to pay. 
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PELATN TIE Se SEB 1 
November 29, 1938 


Hilo Finance & Thrift Company 
Hilo, Hawaii, 


Gentlemen: 


Enclosed you will find our check in the amount of 
$4,349.36 which is to cover repayment on loan for 
the months of August and September. We are mak- 
ing plans which we trust will materialize the early 
part of December that will enable us to make up 
the payments due your firm for the months of Octo- 
ber and November thus bringing the account up to 
date. If for some reason we are unable to make 
the two payments, we will at least make the one. 


Circumstances over which I had no control, in- 
volving a new arrangement which was to have per- 
mitted me to have made my pavments to vou as was 
agreed upon but an unexpected delay was brought 
about by the attorneys not preparing the necessary 
documents which in turn caused me to fall behind 
with my obligations to you which in turn gave you 
the privilege of deducting certain rebates of which 
prior to any delinquency, you were returning to me 
under our agreement. 


However, it is my opinion that there were certain 
portions of the rebates that were earned by reason 
of having met payments according to agreement and 
that by so doing that portion of the rebates so 
earned should have been credited to us. In other 
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words, if you wished to exercise your right to with- 
hold rebates, then it would seem that if you with- 
held only such rebates that would apply to the 
monthly payments that were actually in default, 
giving me credit for all rebates on such payments 
that were made according to agreement, up to the 
time that I defaulted and became delinquent with 
these payments, would, in my opinion, be the more 
equitable way to handle this subject. 


I am mailing Mr. Tennant a copy of this letter, 
asking him to go over the attached schedule cover- 
ing the various notes of which payments were made 
satisfactorily and which shows the amount of earned 
rebate which has been prepared in accordance with 
above explanation. Since Mr. Tennant is leaving 
shortly for Hilo, it will give your firm and he a 
few days to consider my request and trust that in 
view of the many years of our dealings, all of which 
I was able to meet my obligations satisfactorily to 
you, this being the only case of defaultation, any 
consideration that you are inclined to extend me, I 
assure you, will be greatly appreciated. 


Yours very truly, 


GEO. B. CAREY, Manager, 
White Sewing Machine Agency. 
GBC:PM 
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PLANTIFF’S EXHIBIT L 


Collateral Form for Pledging of Contracts 


Return of collateral transferred and delivered to the Bank of 
Hawaii by Geo. B. Carey under terms of agreement dated Sep- 
tember 10, 1936, between Geo. B. Carey, Bank of Hawaii, White 
Sewing Machine Company (Cleveland) and Discount Corpora- 


tion, Ltd. 


Estimation of amount due by purchasers under installment 
contracts assigned for November lst, 19388. 


Value of Collateral estimated at last 
report Oct. Ist; 19382.....2.2 2: 
Add: New Contracts delivered dur- 
V0 Some E017 8 @ mentee enn eterenett cle ene Oe 


Less: Total Collections on Contracts 
Less: Collected on Island of Hawaii 
contracts assigned to Hilo 
Finanee & Thrift 
(COP MDUG 2 oo c22 oie 2c $2,449.20 
Collected on other 
contracts assigned... 288.60 


Net Collections on contracts assigned 
topbank Of Hawaiiic.:.2.222. 21... 
Amounts due under Collateral with- 
drawn by reason of repossession 
or uncollectibility ......2.2.... 


Total Deductions................ 


$ 13,474.66 


2,837.80 


$ 10,636.86 


$176,847.96 


11,403.23 


$188,251.19 


14,128.92 
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Value of Collateral at Nov. 1, 1938.... $174,122.27 
Considered as Class ‘‘A’’ 93.24%... 163,122.46 
Considered as Class ‘‘B’’ 6.76%.... $ 10,999.81 
Note: Percentages as established last Auditor’s Report 
Loan from Bank of Hawail.................. $ 25,000.00 
Loan from White Sewing Machine Co. 18,953.28 
Loan from Diseount Corp. Ltd........... 7,169.99 
POL AIMIGOANS ...2..............--000- $ 51,123.27 

Collateral at Bank of Hawaii consid- 

ered Class “‘A’’ 93.24%.......-....-- $163,122.46 
Collateral requirement ratio. 

Over all 214 times amount............ 127,808.17 


Collateral over requirement...... $ 35,314.29 


The aggregate balance of Collateral at November Ist, 1938 
amounted to $209,760.13 was distributed as follows: 


He, cit omc ME nee enn ecco n-ceancnncaccanccacecnceaccceee $174,122.27 
ialomminamecmes Lhritt Co., Utd. .....-2-..ccicecce.cs.e ee cece: 34,705.40 
Gem, 16, (Cae 2 sees a ee 932.46 

TUOIE. ee $209,760.13 


[Endorsed]: Filed June 22, 1943. 


50 George B. Carey vs. 


[Title of Circuit Court and Cause. ] 
ANSWER SET OFF COUNTER CLAIM 


Comes Now George B. Carey, defendant, and for 
answer, admits, denies and alleges: 


if 


Admits the matter contained in Paragraph 1 of 
the Amended Declaration, as to corporate exist- 
ence to plaintiff. 

bP 


Denies each and every allegation of fact con- 
tained in each ‘‘Cause of Action”’’ and each ‘‘ Count’’ 
of the said Amended Declaration. 


And for a Set Off and Counterclaim Defendant 
Alleges: 

I. 

That on or about November 21, 1933, and at all 
times herein mentioned since that date, Plaintiff 
herein, was engaged in the business of lending 
money at interest in Hilo, Territory of Hawaii. 


IL. 

That on or about November 21, 1933, Defendant 
entered into negotiations with Plaintiff to obtain the 
loan of money from the said organization and, there- 
after entered into an oral financing agreement with 
said Plaintiff whereby the said Plaintiff agreed to 
loan money on open account on certain collateral 
security as needed by the said defendant, the loans, 
as made, to be evidenced by promissory notes in the 
form attached as exhibits to the Amended Deelara- 
tion. 
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ITI. 

That thereafter about April 18, 1934, Defendant 
commenced borrowing money from the said Defend- 
ant pursuant to the said agreement, and thereafter 
did continuously borrow and repay loans by Plain- 
tiff upon an open account for money had and re- 
ceived and executed notes for the sums so borrowed, 
to a total of $104,850.00 face value of notes executed 
for a total cash received of $17,973.32. That upon 
all of the loans so made there was charged by the 
Plaintiff against the Defendant interest at a rate 
greater than 2 per cent per month, which was in- 
cluded in the face value of each note so executed. 


IV. 


That Defendant repaid to the Plaintiff the entire 
principal sum of said loans on or before December 
30, 1938, by paying to the said Plaintiff the total 
sum of $23,161.94 of which sum $6,188.62 was paid 
on the usurious interest charged as aforesaid. 


V. 

That as set forth above, Defendant has wholly 
paid all moneys borrowed under the loan contract 
heretofore set forth and in addition has been 
muleted of criminal usury to Plaintiff in the sum of 
$6,188.62. 

VI. 

That at all times mentioned herein wherein Plain- 
tiff loaned money to Defendant, the said Hilo 
Finance and Thrift Company, Limited, has been a 
licensed money lender under the terms of Chapter 


52 George B. Carey vs. 


233, Revised Laws of Hawaii, 1935, as amended by 
the Session Laws of 1937. 

Wherefore Defendant prays that the Plaintiff 
take nothing by his declaration and that judgment 
issue herein for Defendant for $6,188.62 with inter- 
est from December 30, 1938, together with his costs, 
expenses, and attorney fees. 

/s/ GHO. B. CAREY. 


County of Hawaii, 
Territory of Hawaii—ss. 

George 6. Carey, being first duly sworn, says: 
That he is the defendant in the above entitled action; 
that he has read the foregoing Answer, Set Off and 
Counter Claim and that the same is true. 

/s/ GEO. B. CAREY. 

Subscribed and sworn to before me this 24th day 
of June, 1943. 

[Seal] /s/ WILLIAM R. WHITTINGTON, 

Ass’t Clerk 3rd Circuit Court, 
T. H. 


Notice is hereby given that, among other defenses, 
Defendant will present and rely wpon the follow- 
ing defenses: 


1. Payment. 

2. Lack of Consideration. 

3. Usury—both civil and criminal. 
4. Ilegality. 

5. Fraud. 


PHIL CASS, 
Attorney for Defendant. 
[Endorsed]: Filed June 24, 1943. 
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ANSWER TO SET OFF AND COUNTER 
CLAIM 


Comes now Hilo Finance and Thrift Company, 
Limited, plaintiff herein, by and through its attor- 
neys, Carlsmith & Carlsmith and Messrs. Smith, 
Wild, Beebe and Cades, and for answer to the Set 
Off and Counter Claim filed herein denies each and 
every allegation therein contained. 

And Plaintiff, pursuant to rule of Court, hereby 
gives notice that it will and does hereby rely on the 
defense of illegality, payment and Statute of Limita- 
tions. | 

And for further answer the plaintiff alleges and 
shows unto this Honorable Court that it is a cor- 
poration which, at all times mentioned in said Set 
Off and Counter Claim, was duly hcensed under Act 
154 of the Session Laws of Hawaii, 1933, and under 
Act 231, Series D-140, Session Laws of Hawaii, 1937, 
and that the claim set forth in said Set Off and 
Counter Claim is wholly barred under the provisions 
of Act 75 of the Session Laws of Hawaii, 1939. 

Dated at Hilo, Hawaii, this 26th day of June, 


1943. HILO FINANCE AND THRIFT 
COMPANY, LIMITED, 
elenier 
By CARLSMITH & CARLSMITH 
and SMITH, WILD, BEEBE & 
CADES, 
Its Attorneys. 
By /s/ J. RUSSELL GADES, * 
[Endorsed]: Filed June 26, 1943. 
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In the Circuit Court of the Third Judicial Circuit, 
Territory of Hawaii 


Law 2316 


HILO FINANCE & THRIFT COMPANY, 
LIMITED, 
Plaintiff, 
VS. 


GEORGE B. CAREY, 
Defendant, 


BANK OF HAWAITI, and BISHOP NATIONAL 
BANK OF HAWAITI, 
Garnishees. 


ACTION IN ASSUMPSIT WITH GARNISH- 
MENT AND ATTACHMENT IN AID 


TRANSCRIPT 


Carlsmith & Carlsmith, Smith, Wild, Beebe & 
Cades, Attorneys for Plaintiff. 
Willson C. Moore, Cass & Silver, Attorneys for 
Defendant. 
(Pages 1 to 18 and first 8 lines of page 19 
omitted. ) 


Mr. Cades: We will then proceed. In the ease in 
chief it has been stipulated between parties that the 
plaintiff is a corporation duly organized and exist- 
ing under the laws of the Territory of Hawaii. 

Mr. Moore: Yes, that is correct. 
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My. Cades: It is also stipulated that at all times 
mentioned in the pleading the plaintiff was duly 
licensed under Act 154, Session Laws of Hawani, 
1933, which is the Money Lenders Act, and under 
Act 231, Series D 140, Session Laws of Hawaii, 
1937, which is the Industrial Loan Company Act. 

Mr. Moore: That is correct. 

Mr. Cades: Mr. Tennent, will you take the wit- 
ness stand? 


HUGH COPPER TENNENT 


a witness for the plaintiff, who, being first duly 
sworn, testified as follows: 


Direct Examination 
By Mr. Cades: 


@. Will you state your name, please ? 

A. Hugh Copper Tennent. 

Q. What is your occupation, Mr. Tennent? 

A. Certified Public Accountant. ; 

Q. How long have you been a certified public 
accountant ? A. Since 1925. 

Q. That is you are a certified public accountant 
under the laws of the Territory of Hawaii? 

A. Yes, since 1925. 

Q. Will you state whether you have ever acted 
as auditor for the Hilo Finance & Thrift Company, 
Limited ? A. Yes. - 

Q. You have and if so, what paces 

A. 1927 to date. 
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(Testimony of Hugh Copper Tennent.) 

Q. And have you acted as auditor for George B. 
Carey the defendant in this case? A. Yies: 

Q. State what period. A. 1932 to 1939. 

Q. Are you familar with the signature of 
George B. Carey the defendant in this case? 

A. Yes, sir. 

Q. I hand you eight notes which are numbered 
as follows: 796, 871, 961, 1006, 1048, 1173, 1234, 
1354, all in the face amount of $23,030 purporting 
to be signed by George B. Carey and I ask you to 
examine those. Have you examined those notes, Mr. 
Tennent? A. Yes. 

Q. Can you state whether that is the signature 
of George B. Carey, the defendant in this case? 

A. Yes, it is the signature of George B. Carey. 

Mr. Cades: Your Honor, please, I ask that these 
be marked and introduced in evidence and be 
marked as an exhibit in this cause. 

The Court: That may be received in evidence 
and marked Plaintiff’s Exhibit <A. 

Mr. Cades: Would your Honor object to calling 
it A B C D as set up in the petition? 

The Court: That is all right. 

Mr. Cades: It would be then A to H inclusive. 
At this point to save time and expense incidental 
to prove the books and records, the parties have 
entered into a stipulation with respect to these notes 
introduced in evidence. That stipulation is as fol- 
lows: That sheet has been prepared for each note 
number introduced in evidence and-on the sheet is 
shown the facts that have been agreed to between 
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(Testimony of Hugh Copper Tennent.) 
the parties with respect to each note. These facts 
are as follows: First, the note number; second, date 
of the date; third, the date of the loan; fourth, the 
total loan or face of the note; fifth, the amount of 
the interest which was deducted in advance; sixth, 
cash, if any received by defendant; seventh, amount 
of proceeds that were paid to the Realty Invest- 
ment Company; next the amount of proceeds cred- 
ited to pre-existing notes due to Hilo Finance & 
Thrift Company and therennder a statement of 
all payments received by plaintiff and statement of 
unpaid balance of total loan or face of note and 
statement of rebate and interest, if there was a 
rebate of interest. In this connection we would 
offer as part of this stipulation we would offer 
these statements and ask that each one of them be 
marked Al and B and so forth. 

The Court: They may be received in evidence 
and so marked. 

Mr. Moore: That is the stipulation. Your 
Honor, with reference to that I think the idea of 
marking them Al and attaching them to each of 
the notes would keep them in better order for the 
court. 

The Court: Mr. Clerk, will you attach them? 

Mr. Cades: It is further stipulated that the 
plaintiff has demanded payment of the defendant 
of the amount as shown and that payment has not 
been made. 

Mr. Moore: That is agreed. 
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(Testimony of Hugh Copper Tennent.) 

Q. Now, Mr. Tennent, will you state what your 
training has been to qualify you to be a certified 
publie accountant? 

A. I was a registered accountant or what cor- 
responds to a certified public accountant of New 
Zealand in 1909, the actual title being Fellow Pub- 
he Accountant. It is on that presentation of those 
facts and my experience and examination papers 
and so on that I was admitted as a CPA and also 
a member of the American Institute of Accountants 
which is the only National body of recognized pro- 
fessional accountants. 

Q. Now, Mr. Tennent, in the practice of your 
profession you have specialized in finance com- 
panies and installment sales coinpanies have you? 

A. Yes, sir. 

Q. Will you state whether or not it is a fact 
that you have represented or did you represent a 
substantial number of finance companies operating 
in the Territory of Hawaii? 

A.. Yes, I do or have. 

Q. Will you state what those finance companies 
are? 

A. Hilo Finance & Thrift Company, Discount 
Corporation, Service Finanee Company. I have 
been consulted by many others. Those are the three 
at the present time. 

Q. And you act as consultant for many other 
finance companies ? AS Yes: 

Q. And you also have to do with the setting up 
of finance companies systems? ieee Vice 
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Q. Are you familiar with the agreement that 
was entered into between Hilo Finance Thrift Com- 
pany and George B. Carey for the lending of 
money ? A. Yes. 

Q. Will you state how you are familiar with 
that ? 

A. Atl the arrangements of this borrowing were 
made by me in consultation with Carey and the 
treasurer of the Hilo Finance & Thrift Company. 

Q. Have you acted as, all during the course of 
this account as auditor for both companies ? 

A. Right up to 1939 I have acted as auditor for 
both parties. 

Q. Will you state to the court what the arrange- 
ment was for the lending of money? 

A. The arrangement was that Mr. Carey should 
borrow a subsequent sum a month with interest de- 
ducted which would give him the cash that he 
needed to finance his business in Hilo. 

Q. All right now, calling your attention specific- 
ally to the notes which had been introduced in this 
cause, will you state what the arrangement was with 
respect to the borrowing represented by those 
notes ? ae a 

A. Yes, in the beginning the notes were pre- 
pared in Hilo and sent to Mr.: Carey for signature. 
When théy returned cash would: be sent in. This 
proved to be a cumbersome arrangemerit because 
of the mere delays so that Mr. Caréy was given a 
large quantity of blank notes whiel hé signed: when 
he wanted to borrow and send them to the Hilo 
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Finance & Thrift Company. Whereupon they drew 
the check or prepared the card, prepared the note 
card and drew the check or made the payment. 
There was generally a lag which was shown on the 
form of a day or two. Sometimes several days be- 
tween the date of the note and the time the loan 
was made, but the arrangement made was that there 
were to be 15 installments on every loan. No loan 
at any time was for any different arrangement than 
for 15 months, and these installments were to be 
paid monthly on the date the actual loan was made. 
There was some question of the rebate that the in- 
terest figured on the face of the note and deducted 
was according to their regular charge which pro- 
vided for a rebate after the note was paid according 
to the, according to the arrangement. 

Q. In connection with the payment of deduction 
of interest in advance will you state to the court 
what the amount of interest was and how it was 
computed, do you know? 

A. It was computed on the face of the note and 
deducted. On a $2330 note, the interest deducted 
would be $330. 

Q. And the monthly installments according to 
the arrangement then would be due on the day of 
the month in which the actual loan was consum- 
mated in Hilo, is that the correct testimony ? 

A. Yes, sir. 

Q. And what was the understanding with re- 
spect to the rebates of interest specifically in 
amount? 
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A. ‘The first rebate was according to the regular 
practice which was $27.14 per $1165 note. I think 
IT would like to check that note to see if it was 
€27.16. $27.18. 

Q. On those $1165? 

A. On $1165 which would be on a loan of $2330, 
a rebate of $54.36. 

Q. And then was the amount of that rebate in- 
creased at a later time, I mean the agreement? 

A. Yes, the rebate was very shortly after the 
beginning increased to be $82.50 on a $2330 loan, 

Q. Now, limiting the increase to the notes which 
have been introduced in evidence beginning with 
the note dated August 31, 1937, what was the agree- 
ment concerning the rebate as to those notes in 
1937, do you recall? A. Yes, sir. 

Q. What was the amount of that rebate? 

A. The rebate agreed to on those was $110. 

@. That is equal to one-third of the interest. 

A. One-third of the prepaid interest. 

Q. Will you state what the conditions were upon 
which the rebate was to be made? 

A. The rebate was to be made for regular per- 
formance on the note. It should be said that there 
was not very strict, the few days delinquency in 
the past had never been considered the cause for 
denying a rebate. 

Q. So that as this note was, taking one note, the 
first note in the series, as it was executed what was 
the total interest agreed to be paid assuming that 
prompt performance was made by the borrower? 
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Mr. Moore: I object to that as incompetent, 
irrelevant and immaterial. The rebate has nothing 
to do with this. This is a contract, may it please 
the Court, calling for payment of certain amount 
of interest. 

(Argument. ) 


The Court: IJ will allow the question. 

Mr. Moore: May I have an exception? 

The Court: Yes. 

A. It would be $220. 

@. That is under the agreement of the parties 
as you understood it and negotiated. By the way, 
did you negotiate this agreement for both parties? 

A. I did 

@. And you are familiar with all details of it? 

A. Iam familiar with all details of it. 

@. Part of it is represented by promissory notes 
and part of it is oral understanding, that is correct? 

A. Yes, that is correct. 

@. And these rebates were actually—— 

Mr. Moore: May it please the Court, may I have 
a continued objection and exception ? 

The Court: Yes, it is understood that you will 
have a running objection. | 

Mr. Moore: Very well. 

Q. You state whether in fact under the dealings 
between these parties rebates had been in effect 
heen paid, had been paid prior to the notes in evi- 
‘dence? emees, Sil. 

~~ Q. They had been. Now, I direct you to i a single 
“note taking into examination No: (a0, have you at 
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my request—I show you note No. 796 which is in- 
troduced in evidence marked Exhibit A and a state- 
ment of the facts concerning that note introduced 
in evidence by stipwation being A-1, I ask you 
whether you have computed at my request the rate 
of interest contracted to be paid by the borrower? 

Mr. Moore: If his answer is yes, or no, I have 
no objection. 

Q. First answer yes, or no? A. Yes. 

Q. Will you state what the rate of interest is 
based on the contract which you have testified to? 

Mr. Moore: May it please the Court, we object 
to that as this is a mathematical computation and 
is not the preference of an expert to testify. It 
is a matter of mathematical computation that your 
Honor can figure out on the ruling that is laid down 
by law and that it is an attempt on the part of 
the plaintiff here to sue on the prerogative of the 
court. 

The Court: I will allow the question. It won’t 
do any harm. 

Mr. Moore: May I have an exception? 

The Court: Yes. 

Mr. Moore: And to this same line of questioning. 

The Court: Yes. 

A. Under the Industrial Loan Act a charge of 
1 per cent a month deducted in advance is per- 
mitted. That rate would be $349.50. That is on this 
particular note. However, that is caleulated if the 
note is $2330, one per cent a month would he $23.30, 
15 times $23.30 would be $349.50, the actual inter- 
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est. Deducted in advance was $330 a little less. If 
the rebate is deducted the calculation of the interest 
rate is what is $220 to the sum borrowed gives a 
rate of 14.162 per cent per annum. 

@. Computed on what? 

A. Computed on the declining balances of per- 
fect performance. 

Q. So that as I understand it your answer to 
the question as to what the rate is, it is a mathe- 
matical computation of what the effective rate is 
on the contract as entered into if perfectly per- 
formed. Your answer is 14.162 per cent? 

A. Yes. 

Assuming that no rebate were allowed and the 
borrower still performed im accordance with the 
contract, what would be the effective rate according 
to the mathematical computation ? 

A. 21.24 per cent. 

Q. Per annum computed on what? 

A. Computed on declining balances? 

@. Will you explain to the Court how you made 
the computation in the first instance of, let’s take 
that one first 14.162 per cent? 

A. Yes, supposing somebody borrowed $20 from 
ine one month and paid back $10 and owed me $10 
for the account. That is equivalent to borrowing 
$30 for a month and the bank rights and ¢aleula- 
tion are all based on that basis. That is obvious, 
S20 was owed for one month and $10. Now assum- 
ing that this note, I have the note in question be- 
eause it shows the balance so I—— 
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The Court: That is the note dated August 31. 

A. August 31, 1937. 

Q. Maybe I can make it simpler by restating my 
question. Is your computation of 14.162 per cent 
if that rate is apphed to the actual balance out- 
standing each month and the payments are first 
applied on interest and on principal the monthly 
payments would be sufficient to satisfy that, are 
they not? 

A. That would not arrive at that rate. That 
particular calculation in taking the balance of the 
loan each month and adding together making a 
loan for one month you get the figure of $18,641.40, 
that figured on the charge of $220 gives you the 
rate of 14.162. I have a pencil and work sheet. 

Q. I don’t think that is necessary. And, figured 
the same way on an interest charge deducted in ad- 
vanee of $330 the rate is what? 

A. The rate is the same figured the same way 
21.24 per cent. 

Q. In other words, I can say that the effective 
rate is 21.24 per cent. You mean that that is the 
actual rate of interest contracted to be paid on the 
actual money in the hands of the borrower for the 
period of time involved, is that correct? 

A. That is on this assumption that you ecaleu- 
lated it according to those sums if they were loaned 
for one month. 

Q. Is that method of calculation the same or 
different than the method of applying all monthly 
payments first on principal and then on interest? 

A. Yes, it is different. 
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Q. To what extent? I mean does it result in a 
higher rate or lower rate? 

A. ‘This would result in slightly lower rate. 

Q. Can you state have you at my request made 
én examination to ascertain whether applying on 
monthly payments first accrued interest and then 
principal whether the effective rate on the loan 
represented by this note is 796 whether that effec- 
tive rate is or is not in excess of 24 per cent a year, 
just answer yes, or no? 

A. I have made the calculation. 

Q. Can you state from your examination 
whether the effective rate is or is not more than 24 
per cent? A. It is less than 24 per cent. 

Q. The ascertainment of the effective rate is 
an involved mathematical problem, is it not? 

A. Yes. 

Q. It involves the use of complicated mathe- 
matical formula? A. Yes. 

Q. But you have testified that you have made 
tests so that you can testify of your own knowledge 
that the effective rate is in effect less than 24 per 
cent? ee ACS; 

Q. Very well. Now, as a matter of fact from 
an examination of these loans the repayments by 
the defendant were not in accordance with the con- 
tract, isn’t that correct? A. They were not. 

Q. There was always some delinquency as shown 
by the statements? A. Wes. 
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Q. In the setting up of the accounts was any 
charge ever made for such delinquency in addition 
to this interest contract for in advance? 

A. No. 

Q. And the amounts as shown unpaid balance 
due in Exhibits A-1 to H-1 inclusive do you not 
include any amount of delinquent interest on in- 
stallment overdue, is that correct ? A. No. 


Cross-Examination 
By Mr. Moore: 

Q. Mr. Tennent, don’t you know that with refer- 
ence to this agreement for the purpose of borrowing 
this money that it could be repaid at any time 
within 30 days of the due date that is if the install- 
ments fell on the 20th if it was paid within 30 days 
that there was nothing ever come of it, that was 
the usual practice? 

A. There was no such understanding. 

@. You have gone over these accounts, have you 
not? Haven’t you gone over these accounts with 
reference to the delinquency ? A. Yes. 

@. And haven’t you found right up until the 
time that the borrowing ceased that rebates were 
valid where there was as high as a month and a half 
between the final payment of the note and due date 
of the note? A. That is correct. 

Q. Wasn’t that the general practice right along? 

A. That was the general practice. 

@. And at the time these rebates ceased there 
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would be an agreement there to pay a portion or 
rebate 33 and a third per cent, had there not? 

BNg 18S) 

Q. And didn’t that rebate of 33 and a third per 
cent start abont November 1937? 

A. The exact date I couldn’t say just now but 
I think that would be probably approximately cor- 
rect. 

@. And didn’t Mr. Carey request you to have 
the sum of $1045 rebate of thirty-three and one- 
third per cent on the notes paid credited to his 
account ? 

A. There was as you notice this rebate of thirty- 
three and one-third per cent was not given on one 
or two notes. 

Q. As a matter of fact there was several notes? 

A. Yes, it was not given as between the two 
parties the delinquency had gotten to be very ex- 
tensive several months and then the Hilo Finance & 
Thrift wouldn’t give the rebate and of course Mr. 
Carey took that up with me and I came down to 
ask the Hilo Finance Company to give Mr. Carey 
those rebates. 

@. And wasn’t the response to that that he 
would have to pay delinquent interest charged 
against the interest on the delinquency and then 
strike a balance from that? 

A. The company was very reluctant to paying 
these rebates. I spent several days trying to arrive 
at some kind of a settlement on behalf of Mr. Carey 
and finally the company said okay and they would 
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pay the rebates but they expected Mr. Carey to 
make good some of this excessive delinquency which 
had now run for several months. "They were willing 
to pay the thirty-three and one-third per cent pro- 
vided he made some payment because of all this 
delinquency. 

Q. Wasn’t the amount of payment that they 
requested the one per cent a month on the delin- 
quency, that is where the note was payable on the 
20th of June or it was not paid until the last of 
July they wanted to charge one per cent on that 
note for that period? 

A. No, the company wouldn’t specify anything, 
they wanted a rebate as I recall it if had accumu- 
lated or were accumulated on the notes amounting 
to approximately $1800 or $2000. We checked that 
figure up and their request was for about $500 and 
Mr. Carey considered for delinquent interest. How- 
ever, the calculation was not based on anything 
particular. 

Q. Now, Mr. Tennent, doesn’t the time element, 
this time element coincide that when Mr. Carey 
eeased borrowing from the Hilo Finance & Thrift 
was the first time that the Hilo Finance & Thrift 
refused to allow his rebates? A. No. 

Mr. Cades: I will object to the question. It is 
wholly unintelligible. (Argument) I object as to 
form. 

The Court: He answered and said, no. 

Mr. Cades: If he understands it, it is all right. 
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The Court: He answered and gave a negative 
answer. 

Mr. Cades: All right. 

Q. Now, as I understand your testimony, Mr. 
Tennent, that all of these loans that were made 
prior to the bringing of this suit that is during 
the period covered by the evidence in this ease. 
You know that period what it is? 

Mr. Cades: September 1. 

Mr. Moore: No, August 31. 

Mr. Cades: The date of the loan was Septem- 
ber 1. 

Mr. Moore: Very well, during that whole period 
of time. 

The Court What time? 

Mr. Moore: From September 1 covering the 
whole entire period. 

Mr. Cades: September 1, 1937, on. 

Mr. Moore: That is right. 

Q. That all of these loans no matter how you 
figured were in excess of one per cent per month? 

A. No, they were not in excess of one per cent 
per month. 

Q. Well, I thought you testified that the lowest 
figure was 14 per cent, 14.162 per cent per annum ? 

A. Yes, that is with interest deductible in ad- 
vance if you are now saying what was the simple 
interest rate on the balance, that would be 14.162 
per cent, on the declining balances. I have already 
answered that 14.162 per cent. 
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Q. Is that in excess of one per cent per month, 
one per cent a month would be 12 per cent. 

A. Well, if that is the law, depends on the 
agreement I suppose. 

Q. You say that in one of vour caleulations you 
have caleulated on the basis of the actual amount 
received, that is you take in the case of a note of 
$2330, take the $2000? A. Yes. 

@. That you have caleulated the interest at 2 
per cent a month first applying the payment to 
interest and then the balance to principal? 

A. Yes, sir. 

Q@. And that you say figures out to a little 
under 2 per cent? A. Yes. 

Q. And on that caleulation, Mr. Tennent, how 
many months does it take to wipe out the principal? 

A. That ealeulation is based on the money going 
first to interest and then to principal so that the 
loan at 2 per cent would be wiped out shortly under 
15 months. 

Q. Wouldn’t that be wiped out in 14 months? 

A. 14 months and a fraction I think, between 
14 and 15 months. Wait a minute, let me get that, 
yes, at 2 per cent a month and that would be wiped 
out in over 15 months because there would be more 
going to interest and less to principal, so I would 
have to make that correction, more going to interest 
at 2 per cent, it would take over 15 months to finish 
the entire principal on that basis. 

Q. Mr. Tennent, this agreement under that you 
say you arranged between Mr. Carey and the plain- 
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tiff in this case that was it, an agreement whereby 
he was to borrow a large sum of money, was it not? 

A. Yes, sir. 

@. And I believe you testified in another case 
that was to borrow $67,000? 

Mr. Cades: I object to that as to form. (Argu- 
ment. ) 

Q. Didn’t you testify in the District Court of 
Honolulu that this arrangement was for the purpose 
of borrowing $67,000? 

The Court: What was the title of the case? 

Mr. Moore: The Realty Investment Company, 
Limited vs. Carey, or Carey vs. Realty Investment 
Company. 

The Court: Do you recall testifying in the case ? 

a Wes. if seeail resume, 

Q. Well, is that correct, was the agreement to 
lend $67,000 over a period of time? 

A. The first agreement was to borrow about 
$12,000 or $15,000 in 12 monthly borrowings and 
then that loan, those were to be paid off, they were 
to be small borrowings. I have a budget which 
shows that. 

The Court: You can refer to anything. 

A. Yes, but along the line the borrowings were 
increased. 

Q. I call your attention to this. Do you recall 
being asked in this case that I am now speaking 
about where you testified before the District Court 
of Honolulu, will you state to the court what your 
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duties were about arranging eredit for Mr. Carey? 
Do you reeall being asked that question? 

A. Yes. 

Q. Did you answer as follows: ‘‘The first re- 
quest was to prepare a financial statement of Mr. 
Carey’s business. Mr. Carey had applied to the 
Discount Corporation for finances, showing that 
loans were made by the Discount Corporation but 
they loaned only apparently small amounts, as far 
as I can recall. They were doubtful about the ac- 
count. It wasn’t very long before this credit which 
the Discount Corporation made available was used 
up and Mr. Carey had a branch in Hilo and [I 
think it was at my suggestion that he might see 
whether the Hilo Finance & Thrift Company would 
loan him some funds. At any rate Mr. Carey and 
I discussed it and on one of my visits to Hilo I 
approached the Hilo Finance & Thrift Company.”’ 
Is that right? A. That is correct. 

Mr. Cades: I move that answer be stricken and 
I object to the question on the ground that it is 
wholly improper to bring in the transcript of an- 
other proceeding. (Argument. ) 

The Court: You can see if he is impeaching. 
This witness hasn’t stated anything to the con- 
trary. 

Mr. Moore: He has stated that the arrangement 
was around $12,000 and we want to show it was 
prior to his $67,000. 

A. May I explain that figure? 

Mr. Cades: Just one moment. If the idea is to 
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impeach this witness he has a perfect right to have 
introduced in this cause and I make no objection 
that this is not a certified copy. In fact I am 
willing to stipulate that this whole transcript go 
into evidence. I think it is doing this witness in- 
justice and also the court to take two or three 
questions out of there. I submit to the ruling of 
TMeRCOUrt. 

Mr. Moore: May it please the court, that is not 
the purpose of this at all. [ asked him with refer- 
ence to the arrangement he had made. (Page 11 
and 12.) (Argument.) 

The Court: I will allow the question. Do you 
understand the question now ? 

A. If you wanted $67,000 and borrowed $1000 a 
month naturally that would all add up to a large 
sum. The question should be asked me what was 
the total limited borrowings or the total amount. 
If you asked me how much money went through 
my bank account in a month it might be a large 
sum but my earnings would only be $500. 

Q. I asked you a question a little while ago how 
much the agreement was to borrow and you said 
$12,000. Now, do you want to change that testi- 
mony ? 

Mr. Cades: Your Honor, that is an unfair state- 
ment. As I understand the evidence, the evidence 
was that from time to time they borrowed in 
monthly borrowings and the question was, what 
was the amount of the loan at one stage and he 
said, $12,000. I submit if your Honor will examine 
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the transeript which he is trying to get in here in 
an oblique manner, you will see that the questions 
and answers will only show that the borrowings 
were $67,000. (Argument.) 

Mr. Moore: May it please the court I am willing 
to read this answer and if I understand English it 
bears out my argument. 

The Court: Will you ask him that question 
again ? 

Q. The next qestion and answer: ‘‘The Hilo 
Finance & Thrift Company agreed to lend $67,000 
over a period of time against contracts which were 
contracted for on the Island of Hawaii.’’ Now, did 
you make that statement or not? 

A. It is in the transcript. I imagine that is what 
T said. 

@. And wasn’t that the agreement? 

A. The agreement was to borrow monthly cer- 
tain sums. The limit of the outstanding balances 
was determined by the first agreement. Now, if they 
reached—I can’t put my hand on—— 

Q. Well, you stated here they agreed to lend 
this amount, is that true or is 1t? 

A. They agreed to lend $1165 a month providing 
he put up sufficient collateral for recovery. 

Q@. Was there any agreement’ by the Hilo 
Finance & Thrift Company to lend $67,000 over a 
period of time against contracts which were con- 
tracted on the Island of Hawaii? 

A. I think that is putting a wrong connection 
on it. These loans went on for month after month 
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amounting to $67,000. I assume—I haven’t the 
figures before me but that looks lke the right 
figure. 

Q. Well, you certainly wouldn’t state under 
oath, Mr. Tennent, that they agreed to loan this 
sum if that wasn’t true? 

Mr. Cades: I object, he can correct it, ask him 
and he ean answer it. 

The Court: Yes, that is right. 

@. Well, did you make this statement? 

A. J assume if the statement is there. 

Q. lLet’s read it then right there. (Giving the 
witness the transcript. ) 

A. Mr. Carey presented a budget which pro- 
vided for borrowing so much every month and 
provided for repayment. Now, the total amount 
of the borrowings that appeared on the budget 
would not be that amount. That is he would borrow 
monthly that amount or approximate. That is a 
round figure and not that I had any figures in 
front of me to state. The figure may be over 
$10,000 and so on. The arrangement was to borrow 
so much a month and to pay so much a month 
but when I stated here that the amount under the 
first arrangement was that he wouldn’t be indebted 
to that company in any month over a certain 
amount which My. Carey had collateral put up. 

Q. Now, you say, Mr. Tennent, that you have 
represented a number of finance companies here in 
the Territory as an auditor, is that correct? 

A. Yes. 
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@. Now, you are familiar, are you not, with 
the various transactions between the Hilo Finance 
& Thrift Company and Mr. Carey? 

A. Yes. 

Q. And you know, do you not that in the com- 
mencement of the borrowing from the Hilo Finance 
& Thrift Company that note for $2330 was executed 
of which $2000 was turned over to Mr. Carey, $330 
was retained as pre-paid interest. You know that, 
do you not? 

A. As interest deductible in advance on $2230. 

Q. Call it what you will. And then the succeed- 
ing notes were used, were they not, first they de- 
ducted the interest in advance, second, they paid 
the first installment due on the first note, that is 
the second note. 

Mr. Cades: Your Honor, please, I object to 
this question but I want to get something straight 
with counsel. There was no part of the stipulation 
that counsel would prove his counter-claim under 
the guise of cross-examination on our ease in chief, 
When it comes to putting on the evidence as to the 
existing counter-claims on the notes preceding Sep- 
tember 1, 1937, I have no objection of Mr. Ten- 
nent being called as a witness to testify anything 
that is pertinent but in order that this record 
may have some sort of order I shall object on the 
ground that the inquiry is not any response on the 
direct examination and is something they will drag 
out. (Argument.) I don’t think that it is a fair 
way of presenting this case to get into the details 
of the matter. 
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Mr. Moore: May it please the court this wit- 
ness has testified that he was the anditor for both; 
that he made arrangements and that he is familiar 
with the transactions from both sides. He has testi- 
fied to the execution of 8 notes here which are 8 
in this transaction and I submit, may it please the 
eourt, if they put him on and he testifies that he 
is familiar with these transactions, we can c¢ross- 
examine him solely on the question of credibility 
as to whether or not, not taking in any other 
reason but solely on the credibility. 

Phe Court: T will allow the question. 

Q. And then the third note, the same deduction 
of interest was made and there was another deduc- 
tion of two installments that is one of them due 
on the first note and then one due on the second 
note. They were applied to those two notes, is that 
correct ? 

A. That was not the universal case but that is 
the frequent case. 

@. And you say that is not universal. That is, 
there was notes was there not thereafter which the 
whole amount of cash was turned over to Carey? 

A. Yes. 

Q. That is what you mean by the exception? 

A. Mr. Carey wanted additional money he asked 
for all the cash. On occasion when Mr. Carey had 
funds he paid the notes that were due. 

Q. And now, Mr. Tennent, there was a period 
where there were fifteen of these $2330 notes out- 
standing ? A. Yes. 
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Q. Where a new note would be executed and 
the entire amount of that note plus $330 im cash 
which was paid by Mr. Carey to the plaintiff which 
were used to meet the installments due on the 15 
prior notes? 

A. On the level $2330 which is usually the note 
after deducting interest, the balance in many cases 
was applied on other notes. 

Q. And if there was 15 notes outstanding would 
payment on each note, each month was $155.32 and 
15 times that equals $2330? 

A. Yes, with a few cents difference. 

Q. So that when 15 notes were outstanding and 
monthly installments were due, the execution of a 
new note of like amount because of the deduction 
of $330 interest paid in advance was $330 short 
of the amount needed to meet those installments? 

A. Yes, in addition let me finish. There was a 
rebate of course due which the company remitted, 
there were two transactions on each one of those 
to the other things that you have said. 

Q. But in order, in case where we are talking 
about the sixteenth note, you have 15 outstanding 
and we talk about the 16th note where the whole 
amount of that note is applied to the payment of 
installments on the 15 preceding notes, it would 
take $330 in cash no matter where you got. it, 
whether it was from rebate or actual dollars to 
meet the installments due on the pre-existing 15 
notes ? A. Yes, sir. 
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Q. Mr. Tennent, did you ever figure out for the 
purpose of these calculations that you had with 
your own interest, did you ever figure out what 
the actual amount of cash at a given time had 
been received by Mr. Carey? 

A. I figured those calculations every kind of 
way. 

Q. Now, did you ever figure out that when 
there were 15 notes say, the first series of 15 
notes of the $2330 type, that there was about 
$69,000 actual cash paid to Mr. Carey. I withdraw 
that and change that. Did you ever figure out, 
figuring on the basis that there is notes here of 
two kinds $2330 and $1165. Did you ever figure 
out on the amount either of the $2330 or $1165 if 
there was 15 outstanding, how much actual cash 
would be turned over to Carey on that amount of 
notes ? 

Mr. Cades: Your Honor, I object to the form 
of the question because it depends on what time 
he is talking about in these series and the stipula- 
tion we have agreed upon show all these facts. 
(Argument. ) 

The Court: I think we will save time. He can 
answer the question. If you don’t understand any 
of these questions, you speak up. 

A. This is somewhat like the other ones as to 
whether Mr. Carey contracted for $67,000 or for 
15. This one IT couldn’t possibly answer without 

@. fam just asking you if you have ever 

Mr. Cades: Let him answer. 
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A. I couldn’t possibly answer without the notes 
in front of me and the work sheets and so on. As 
I understand it is how much eash would be out 
that Mr. Carey would have. 

Q. You misunderstood my question, Mr. Ten- 
nent. I am asking you if you have in your various 
calculations figured out how much cash would be 
advanced to Mr. Carey on the basis say of 15 $1165 
notes—there is two kinds here—have you ever made 
that calculation. 

Mr. Cades: Your Honor, please, | object to the 
form of the question. Any response can’t be re- 
sponsive to that question. (Argument. ) 

The Court: Do you understand that question, 
Mr. Tennent? 

A. 15 notes of $1165 would be sixteen or seven- 
teen thousand. As I say it is like the previous thing 
how much would you borrow $67,000 or 15. He 
would have borrowed on 15 notes actually sixteen 
thousand odd. But the question is how much cash 
would Mr. Carey have out of that at the top figure, 
at the maximum figure? 

Q. That is on this basis. We have gone through 
and I ask you questions here I go that there are 
times during this transaction or during this period 
of time covered by these transactions where there 
are 15 notes out? IAD Yes: 

Q. And Mr. Carey in the first note, say of the 
$1165 type gets in cash $1000. The next note $165 
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is applied to the installment due on the first note 
and Mr. Carey gets the difference and then you 
earry that on out to 15 notes so that when you get 
down to the 14th or 13th note, Mr. Carey I have 
asked you if you have ever figured that out so that 
when you get down to the 13th note Mr. Carey only 
got about $68. Did you ever carry that out in your 
calculation ? 

Mr. Cades: I object to that. 

The Court: That is a proper cross-examination. 
He is an expert here. 

Mr. Cades: May I have an exception? 

The Court: Yes. 

@. Here we are talking about 15 notes? 

A. Yes. 

@. There has been no payment in cash on any 
of them, not one nickel. The only applications to 
the installments of the notes have been by credits 
from the succeeding notes, that is No. 1 note there 
is a $165 deducted as prepaid interest and $1000 
goes to Mr. Carey. No. 2 note $165 is deducted as 
prepaid interest $77.66 credited to the first imstall- 
ment of No. 1, the difference sent to Mr. Carey or 
given to Mr. Carey in eash. The third note there 
is two times $77.66 or $155.32 which is eredited 
to the second installment to the first note and first 
installment and to the second and carry that on 
down through until you get the 15 notes. Have you 
ever figured out a place in that series of 15 where 
Mr. Carey gets nothing, on what note? 

A. That has been figured out. 


rn 
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Q. And do you know or don’t you know that on 
the 14th note in a series of that kind Mr. Carey 
would get nothing? 

A. He would get nothing on the 15th note is 
that what you mean and he would get—I want to 
have my pad and pencil so that I can see. I know 
he would get very little on the thing. 

@. Maybe this will help you. (Showing witness 
a sheet of paper.) 

Mr. Cades: If it satisfies counsel to take his 
time in a case like this I am perfectly happy, go 
ahead and read the question so that he can answer 
intelligibly. (Argument. ) 

The Court: You understand the question, Mr. 
Tennent ? 

A. Yes, I understand it. 

Q. It is just simply a question of calculation. 
Now, you go ahead and figure it out. 

A. That is right, on the 14th month you get 
none. 

Q. I show you an adding machine tape so that 
you will check those figures to make sure that they 
are all on. 

Mr. Cades: May I see it? 

Mr. Moore: Yes, surely. 

Mr. Cades: What is the question? 

Q@. He has figured out the figures here that 
appear, that on the first month the defendant would 
get $1000, second month he would get $922.34, the 
third month $844.68, fourth month $767.02, fifth 
month $689.36, six month $611.70, seventh month 
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$534.04, Sth month $456.38, 9th month $378.72, 
tenth month $301.06, 11th month $223.40, twelfth 
month $145.74, 13th month $68.08 nothing the 14th 
or nothing the 15th. 


A. Exeept the 15th he gets the rebate coming in. 


Q. That is rebate start coming in on the first 
note ? 


Mr. Cades: We would be willing to stipulate 
that that is mathematically correct. 


Q. All right, now if he doesn’t pay these notes 
on their due date then he isn’t entitled to the re- 
bate, is he? 


A. According to the practice done here in Hilo, 
which is not too strictly interpreted but under the 
contract he was not entitled. 


Q. So that in order to get a renewal thereafter 
he had to pay $165 a month, did he? 


A. Kach time he borrows $1165, undoubtedly 
interest of $165 is deducted and went along on that 
basis. 


Q. By the way, Mr. Tennent, did you check the 
tape so that the figures on that tape I want to get 
that final figure as against the ones there to make 
sure that they are all the same figures. 


A. Those are the same figures. 


Q. Showing a total of the amount which would 
be received under a series of notes like this one 
would be $6,942.52 ? A. Yes, sir. 
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@. Now, Mr. Tennent, did you ever figure what 
rate of interest $165 was with respect to $6,042.52 
for one month? 

A. There is a rebate to follow. 

Q. I am saying here that if the thing is not 
paid on time and he isn’t entitled to his rebate, 
what is the rate, what would be the rate of interest 
figuring that the amount borrowed is $6,942.52 and 
the amount of interest paid for one month 1s $165? 

A. The amount borrowed isn’t there; the amount 
is not there. 

Q. I am just asking you what would be the 
rate of interest figuring that that is the amount 
and the amount paid for 30 days is $165. 

Mr. Cades: Before I raise my objection I would 
like to know whether I understand the question. 
The question is, what is the effective rate on 
$6,942.52 principal where you pay interest equal 
to-—— 

My. Moore: $165 a month. 

The Court: That is a mathematical question. 
He can answer it. 

Mr. Cades: I just wanted to see what the ques- 
tion was. 

A. There is a rebate. Do you want the rebate? 

). No. 

The Court: Forget the rebate now and just 
leave that out. It is simply just a mathematical 
question. 

A. There is a faulty assumption behind the 
calculation. 
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Q. I am asking you what the interest rate is. 
Let me explain it out. I want the interest rate now. 

A. If you actually pay $165 a month for 
$6,942.52, that is what you borrow and you pay 
$165 a month for it, that would amount to 28.5 per 
cent. ‘here are innumerable methods of caleula- 
tion and J would like to study this over at lunch 
time. 

@. May I, just so that you can study another 
one over the noon hour and when you get back to 
continue, just a couple of questions on this par- 
ticular line. Now, you will notice in this calcula- 
tion that I showed you that commencing with the 
14th month the borrower did not get anything and 
then there is still 15 months to go. Throwing out 
the question of rebate, that is, he hasn’t paid them 
on time and he isn’t entitled to it and also figure 
out what the rate of interest would be on the 15th 
month, where you have to do in the borrowing there 
is still more added to it, and there is nothing more 
given to the borrower because the prior notes eat 
up all he has got and he pays another $165. See 
if there is any difference there on the 15th. 

The Court: The court will take an adjournment 
Tate: 30) (O11. 

(After the noon recess, all parties to the 
proceedings being present, the following testi- 
monies were taken:) 


Q. Now, Mr. Tennent, you told us just before 
recess that this figure $6,942.52 on a series of notes, 
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15 notes of $1165 each that when the 14th note was 
executed, the defendant would get no more eash 
from the 14th note but would have received fiom 
the prior notes, the prior 13 notes this figure of 
$6,942.52 and when he executed the next note there 
was deducted $165 as prepaid interest and figuring 
that, taking the figure $165 as the rate of interest 
for 30 days on $6,942.52 that that would run 28.5 
per cent. Now, let’s go to the 15th note. On the 
15th note he would not get any more eash, would 
he? A. No. 

@. And there would also be prepaid interest 
deducted of $165, would there not? A. Yes. 

@. And besides that there would have the $77.66 
being paid on the last installment of the first note, 
would there not? A. Yes, sir. 

Q. So that in order to keep these notes in status 
quo he would have to put up $242.66, would he not? 

Am No. 

Q. Well, he would have to put up 

Mr. Cades: You can explain anything if you 
want to. 

Q. You would have to put up $77.66 to pay the 
last installment on the first note, would you not? 

A. That would be paid out on a new note. It 
would not come out of cash. Assuming your pro- 
cedure it would be $165 paid every month in status 
quo and it would go on indefinitely otherwise 

Q. Now, Mr. Tennent, I will refresh your recol- 
lection. We showed you these figures this morn- 
ing and this is one showing the actual cash and 
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on the basis of $1000, this is the amount which is 
not prepaid interest. On the 13th note the man 
would get $68.08, would he not? A. Yes. 

Q. And there would be $931.92 that was cred- 
ited to installments of this semes that is to meet 
the installments and when you got to the 14th note 
the borrower would get nothing and it would take 
$1009.58 to meet the installments due on the prior 
notes, would it not? 

My. Cades: That is still a contmuation of the 
hypothetical question? 

Mi. Moore: Yes, that is true. 

The Court: Yes, you may proceed. 

@. Is that correct? 

A. So far as the 14th. 

@. Now, when you come to the 15th, Mr. Ten- 
nent, you have one more installment to meet then 


you had on the 14th? A. Yes. 
@. And we know that the installments on this 
sort of note are $77.66? A. Yes. 


@. And when you get to the 15th note that in- 
stallment is not only $77.66 short to meet the prior 
installments but also $9.58 more than that? 

A. Yes. 

@. But forgetting the $9.58 you have prepaid 
interest from your $1165 note deducted in advance 
and then you haven’t enough funds o7 realization 
out of this 15th note to pay the last installment on 
note No. 1 and that last installment on note No. 1 
is $77.66, is it not? 

A. Yes, but you are adding you say premium 


Hilo Finance & Thrift Co., Ltd. 89 


(‘Testimony of Hugh Copper Tennent.) 

for one month renewed that is not a cash payment. 
You are on one hand you are talking about the 
actual cash out. Now, you are combining down 
there a premium which is not cash out with $77.66 
which is cash. You can’t do that. 

Q. All right this figure here of $6,942.52 in a 
series of 15 notes is all the cash that is advanced 
to the borrower where the installments on the prior 
note are taken care of by the application or the 
eredit of funds from the note that you borrowed, 
the new note as we will say? 

A. Yes, that is correct. 

Q. So that when we get down to the 15th note 
you get a situation where you haven’t enough funds 
from the realization from the 15th note to meet the 
installments due on the prior note, don’t you? 

A. Yes. 

@. And with exception of this small figure of 
$9.58, which was thrown out of the picture you have 
to have the amount of this last installment of the 
first note, do you not? A. Yes. 

Q. So that in addition to the execution of the 
15th note you must put up $77.66 to keep the 15th 
note’s current, is that correct? 

A. That is correct. 

Q. Now, did you ever figure out the rate of 
interest, taking the amount as $6,942.52 and the 
amount of interest paid for one month as $242.66? 

A. No, I never have and never will. 

Q. All right, you figure that out for us? 

A. That would be foolish to figure it out. 
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The Court: Disregard the case and its applica- 
tion to the case and just figure it out as a mathe- 
matical question. 

A. Pretty nearly 42 per cent. 

Q. 42 minus then? A. 42 minus. 

Q. Now, if your series of notes would continue, 
this would be the highest level that it would get at 
by paying in cash the last installment of the 15th 
preceding note; it would keep it at that same level, 
would it not? 

A. There is one fallacy that I have to point out 
there. 

Q. Will you just answer my question? 

A «AI! waht. 

Q. Answer this question and any fallacy you can 
point out later. This has got nothing to do with 
the fallacy right now, this question. 

A. Well, if you work at that caleulation omitting 
the fallacy that would 


Q. All right, now Mr. Tennent, supposing we 
take another situation here. I think you have the 
note on the pad there. We found, Mr. Tennent, 
that Carey in a series of 15 notes received in actual 
cash $6,942.52. 

Mi. Cades: Now, I will object that this is the 
first time that Carey’s name has been interjected. 
That is an inaccurate restatement. Make it X. 

@. All right. We will find on 15 notes that the 
borrower received in actual cash $9,642.52. Now, in 
a series of 15 notes, of course there is 15 times $165 
deducted as prepaid interest. 

A. As Interest deducted. 
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Q@. And that of course on the 15 note there 
would be one installment paid, would there not? 
When you get 15 of them there would be one install- 
ment left on the first note when you got your last 
note? A. No, 15 notes, you are right. 

Q. So that it would be 15 times 165 less $77.66, 
165 times 15 that is $24.75 and the installment is 
$77.66, that is rebate interest deducted less one 
installment would be $2397.33. Now, then vou said 
there was an agreement here whereby the largest 
rebate to be allowed was thirty-three and a third 
per cent? A. Yes. 

@. That would be one-third of this figure would 
it not of $2,397.337 

A. One-third of the figure before you deducted 
something from it, one-third of all the interest that 
would be 24 something down there. 

Q. Supposing we put this one-third of $2475 
that would be $825, that is correct ? Ay reiite 
Q. And that would be $1572.33, would it not? 

A. Yes, sir. 

@. Then now, Mr. Tennent, you say that the 
arrangement was that Mr. Carey was to pay this 
amount of interest on the money borrowed less the 
rebate. Now, we find the actual money received is 
$6942.52. 

Mr. Cades: Your Honor, please, counsel is tes- 
tifying—— 

@. Assuming that, those two figures total $8,514.85. 
Now, under this agreement wasn’t this all the 
money that, taking this hypothetical question as 
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put to the terms of the agreement that you have, 
isn’t that all that was due? Wouldn’t that be all 
that was due at the end of a series of 15 notes? 

Mr. Cades: If your Honor, please, is this a 
hypothetical question ? 

Q. It is a hypothetical question that on 15 notes 
with this actual money received this amount of 
interest deducted in advance less rebate if this 
figure here. Say that the rate of interest for 

Mr. Cades: I am not sure whether I understand 
the question well enough to object to the question. 

A. Yes. 

Q. Mr. Tennent, taking the last figure I gave 
you on the other side which is $242.66, that is this 
figure here. Say that the rate of of interest for 
a month, that is not the rate but the amount of 
interest for one month is $242.66, can you figure 
out what that rate of interest is? 

A. The rate would be 34 per cent but I should 
say that there is a series of falacies if I could show 
you. 

Q. Is that plus or minus? A. Plus. 

The Court: Are you all through, Mr. Moore? 

Mr. Moore: Yes. 

The Court: Will vou go ahead and explain the 
falacy ? May I use the blackboard? 

The Court: Yes, go ahead. 

A. There is no question but that this was the 
actual cash under this hypothetical example that 
Mr. X would receive, and that is what had been 
owing let us say on the 13th month, but you have 
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got $1000. That is, assume that we are talking 
about money. We are not talking about notes. 
The notes were$1165, in following your hypothetical 
example down there was $1000 and the next month 
X would get $922.34, and he had $1000 for his first 
month. The second month he gets $922.34, so that 
is the equivalent of $1922.34 for one month that he 
has had. Next month he gets $844.68, which is the 
equivalent of $2,767.02 for one month. He has had 
that for one month and he has had that for one 
month. I would say $77.66 is coming off here all the 
time because $77.66 is being applied on the notes. 
In the first month X gets $1000; in the second month 
he gets $922.34. So the actual money he has had in 
the second month is $922.34, and he still had the 
thousand from the first month. So if you reduce 
this all to one month he would have $1,922.34 for one 
month. Next month he gets $844.68, which means 
that he has $2,767.02 for this month when he has 
that $1,922.34 and so on until we come to here he has 
the $6,942.52, but he has had all these sums for these 
months that is equivalent to and of $62,731.76 for 
one month. Now, up to that point the finance coi- 
pany hasn’t had a dime. They have been paying out 
all the way along. They have paid out what is 
equivalent to $62,731.76. We are reducing it for 
interest calculation, the same as you would for one 
month. That is equivalent to a loan of $62,000.00 
for one month. That is in 15 months these various 
sums have been loaned. AU right, at this point with 
some little difference due to a few dollars as you 
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pointed out before the installment due, the company 
gets $165. Now, in this calculation you assume that 
this interest should be applied to this sum for the 
month which would give a rate of 28.5, but what 
about all these sums that have been running along? 
We have $62,731.36 loaned for the equivalent of one 
month, and on this 14th note here the first we are 
talking of cash here in notes, the first cash comes 
in which comes back to the Y, the finance company, 
so obviously this calculation isn’t correct as it has 
to take notice of what has gone before. If there 
has been all this amount loaned in 15 months before 
hand and nothing has been coming in cash, the first 
cash that comes in has got to take into consideration 
all this. As a matter of fact, you cannot use that 
calculation because it ignores what. really happened. 
It is true that after each month $6,942.52 was bor- 
rowed and $165 extra was paid and it was repaid 
back in bulk that month you would get a rate lke 
28.5. There is absolutely no, it has not any rela- 
tionship to what really happened as is shown right 
here so that you can’t apply that calculation at that 
point. One might ask here $165 if this goes on every 
month 15, 16, 17, 18 right along and the amounts 
are being applied to prior notes, the company Y 
would be getting back $165 a month, how are you 
going to apply that $165 to principal or are vou 
going to apply it all to interest until it catches 
up or are you going to apply it partly to interest 
and partly to principal. All those questions come 
in in fixing an effective rate. Now, let us come 
down to this calculation. 
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Mr. Cades: The witness refers to the calculation 
of the rate of interest at 42 per cent. 

Mr. Moore: Indicating the one on the note 15. 

Mr. Cades: Indicating on the blackboard the 
highest question of the note 15. 

A. How can you miss. We are talking here 
of cash. We are not talking of premiums but we 
are saying that at this point the money, no more 
money is going to X but Y is now starting to get 
something back. Now, at this point how can you 
add a premium to a cash. We have ignored the 
premiums all through all the amounts deducted in 
advance. We have ignored them all through and now 
we add them in and mix it up with the cash item 
and say this is an amount of interest. We can’t 
mix those two up. It is absolutely a mathematical 
impossibility and say that the result is interest. 

Mr. Cades: Will you take the witness stand, 
unless you have some further explanation ? 


Redirect Examination 
By Mr. Cades: 

Q. Mr. Tennent, enlarging on this hypothetical 
question which has been asked you and which has 
been explained I would like first of all, your Honor, 
please, I have a copy of this caleulation for which 
I would at least like to mark it for identification, 
so that it will show on the record. 

The Court: It may be. I suggest that you do 
the same on yours, Mr. Moore. 

Q. I refer now on the blackboard, to the figures 
on the blackboard which has been introduced and 
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marked as an exhibit I for identification, the first 
column you have the actual amount of cash that is 
dispersed to the hypothetical borrower, is that cor- 
rect ? A. That is correct. 

Q. On a monthly basis? 

A. That is correct. 

@. And one thousand is advanced the first month 
and $922.34 the second month and $844 the third 
month and so forth, is that right? 

A. That is right. 

Q. So that at the end of 14 months you have 
advanced in cash $6942.52 ? 

A. That is correct. 

Q. Now, the hypothetical borrower has had the 
use of this $1000 for how many months at the end 
of 18 months? A. 138 months. 

Q. And he has had the use of $922.34 for how 
many months at the end of 13 months? 

A. 12 months. 

Q. And $844 for 11 months? A. Yes. 

Q. And your figure of $62,731.76 indicates the 
amount of actual dollars that he had the use of 
for one month? A. For one month. 

@. So that if you were to take interest at 24 
per cent for one month that would in no way re- 
flect in this hypothetical question, is that correct? 

A. "That is correct. 

Q@. Let me resort to the actual case and forget 
the hypothetical question. You testified that the 
agreement was that interest was to be deducted in 
advance. A tabulation shows that interest was de- 
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ducted in advance. Does the hypothetical question 
give any effect to interest deducted in advance? 

A. No. 

@. Another matter, doesn’t the hypothetical 
question as answered by you assume that there was 
an obligation on the part of the lender to lend the 
same amount each month and an obligation on the 
borrower to apply part of the proceeds each month 
to prior existing notes? nee Yess Sil: 

Q. That was assumed ? 

A. That was assumed. 

@. Under the contract which you have testified 
was there any obligation on the part of Mr. Carey 
to borrow or on the part of the Finance Company 
this loan each month ? A INO; 

Q. In fact, did it not depend on the state of 
Mr. Carey’s business and the state of the security 
offered ? A. Yes. 

@. So that at any time dnring this entire pro- 
ceeding under the agreement which vou have testi- 
fied of vonr own knowledge was not Mr. Carey free 
to go to the bank and to go to any other company or 
get it out of his own funds if he wanted to. 

A. Yes. 

Q. And it was purely optional? 

My. Moore: I object, that question is leading. 

Mr. Cades: He is an expert witness and is not 
going to be influenced by what I have to say to him. 
He is under oath. 

The Court: Try not to lead him. 

Mr. Cades: I will do that. I am sorry. 

Q. Now, as a matter of fact, in your capacity 
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as auditor for the plaintiff in this case haven’t you 
had occasion from time to time to compute what 
the effective rate of this and the other loans were? 
A. Yes. 
Q. Did you make that computation once or 


many times? A. Many times. 
Q. Have you made that computation as well for 
the defendant in this case? A. Yes. 


@. You have discussed with the defendant the 
price that he was paying for the money? 

A. Yes. 

Q. Will you state to the court what the compu- 
tation was of the effective rate as computed by you 
over the course of this loan? 

Mr. Moore: We object as being incompetent, 
irrelevant and immaterial. 

The Court: I will allow the question. 

Mr. Moore: Exception. 

A. I should explain a little more. 

The Court: Go right ahead. 

A. Myr. Carey, in his borrowings from the be- 
ginning didn’t understand these rates. He had an 
accountant and in the beginning we discussed the 
rates and their cost to Mr. Carey. As time went 
on Mr. Carey got more and more confused with 
these rates. Then there were frequent discussions 
which led to asking for increased rebates. I fre- 
quently pointed out to Mr. Carey that his borrow- 
ings from finanee companies expressed in terms of 
eash amounted to 16 per cent or thereabouts. That 
used to show out on his auditing books. The 16 per 
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cent naturally reflected rebates and so on. It was 
just the figure that showed up at the end of the 
vear. I would like to carry further out of a pre- 
vious question when Mr. Moore asked me whether 
any rate for delinquency had been discussed. The 
Hilo Finance & Thrift Company had agreed to this 
thirty-three and a third but a time came when the 
repayment of the notes Mr. Carey ceased paying for 
two or three months and the rebate was not allowed 
him. This produced some friction between those 
two, Mr. Carey and the company. When I became 
aware of it—which was some time after it had 
occurred—I went down to see what I could do to 
adjust matters. The company was very reluctant 
to giving these rebates and for two o1 three days 
declined to do it, but finally the treasurer told me 
that he would grant all the rebates right up to date 
ineluding the loans that were still running provided 
Mr. Carey made some offer on his side. The rebates 
amounting to roughly $2000 at that time as far as 
my memory goes, and I suggested to Mr. Carey that 
he offer him $500 on behalf of this delinquency 
which had now run to many months on notes. 

@. Are you referring to notes prior to Septem- 
ber 1, 1937, or after? A. Mostly prior. 

Q. Prior to September, 1937? A. Yes. 

Q. Was any agreement arrived at with respect 
to the rebates between parties ? 

A. No, Mr. Carey conceded that he should be 
allowed full amount of rebates even though the final 
due date had long passed on these notes and that 
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he should not make any payment. He did later and 
he offered to make a small payment which was, if I 
recall, a hundred or a hundred and fifty dollars and 
he telephoned that to Hilo and it was accepted. 

Q. But under the agreement as you have testi- 
fied to here were those rebates repayable or not re- 
payable under the original agreement? Were they 
repayable or not repayable under the terms of your 
original agreement? 

A. ‘They were repayable under the terms of the 
original agreement providing the payments were 
kept up to date. 

Q. And they had not been? A. No. 

Q. Therefore were they not repayable? 

Ee BYES: 

@. And what you did was to act as a delegate 
and get an adjustment on the agreement? 

A. I was trying to get these two people satis- 
fied. They were both friends of mine and I was 
trying to get them satisfied. 

Q. But no agreement resulted from your 
efforts? 

A. No agreement resulted from my efforts. 

@. Referring to the notes from September 1, 
1937, on and omitting any refevence to the rebate 
J am asking you whether you have computed what 
the interest would be if the maximum of two per 
cent per month were charged computed on the de- 
clining balances? 

The Court: You are just referring to the notes 
that are the subject matter of this smut? 
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Mr. Cades: Yes. A. Yes. I have. 

Mr. Moore: On this point I presume that my 
continuing objection goes on. 

The Court: Yes. sure. 

A. (Witness at blackboard): Take this calcu- 
lation 1 am making a note of £1165 because $1000 
is very easy to follow it. Everything is doubled up 
for $2330. It is the same thing only doubled up. 

(A recess of five minutes was had. after 
which time all parties to the proceedings being 
present, the following testimonies were taken:) 


Mr. Cades: Your Honor. please. the witness is 
demonstrating the effective rate in connection with 
2 note on which $165 is deducted in advance on 
£1165 note and I should like to have his calculations 
which are on the blackboard and they have been 
reduced to this exhibit marked for identification. 

The Court: That may be marked the next letter 
in order. 

Q. The witness Is now referring to Exhibit J 
for identification. Go ahead. 

A. This ¢aleulation is no different from the erdi- 
pary bank fieuring on a lean. Ii ene borrows 21000 
from the bank and paid so much every month, the 
bank deducts some interest and applies the rest to 
principal. The interest deducted determimed by the 
rate. This is hypothetical but does show the highest 
rate that can he considered under anv method of 
ealeulation to apply to this tvpe ef transaction. Ii, 
for instance we apphed this €77.57 to $1165, that 
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being the note, we would get a different result. We 
would get a lower rate because of the bigger prin- 
cipal amount. However, this one we have come 
down to see if we take the thousand dollars, just 
what the interest is. Now, I have taken two per 
cent a month because two per cent a month would 
bet twenty-four per cent per annum. The first pay- 
ment on this 1165 note being of which 1000 the 
borrowed had in eash first repayment is $77.67. The 
interest at two per cent a month would on that 
thousand would be $20. One per cent would be 10; 
two per cent would be 20. So we take the 20 for 
interest and apply $57.67 to principal and it gives 
3942.33. Next month a similar payment, the in- 
terest at one per cent per month would be 9.42 but 
double that up and we get $18.85, that is just twice 
this sum with a cent added. The third month $77.67, 
the interest is now applied on this remaining prin- 
cipal which at two per cent month gives $317.67, 
leaving 60 would be deducted and we go down to 
$823.51, same next month interest two per cent 
16.47 two times that figure, leave 61.20 to come off 
principal. Fifth payment same thing two per cent 
of this sixth payment same thing. Now, this goes 
right down to the 15th payment. On the 15th pay- 
ment at 2 per cent the last amount you go to in- 
terest would be 1.57 77.67, would go to prineinal. 
This total repayments make it $1165, the last pay- 
ment being five cents less. In your calculation you 
use $77.67 and I used $77.67 but since we are one 
way one time but the last you are one in the other. 
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T am just drawing attention to that. Anyway 1165 
is paid back as provided by the note. The interest 
at two per cent is amounted to $167.74, if you use 
and base it on 1000 eash with a showing that this 
debtor if he borrowed this way still owed $2.74. In 
other words he had $2.74 more to pay and he had 
paid $167.74 interest, which is $2.74 more than was 
actually paid than the $2.74 more than the 165 up 
here, showing that that rate must be below two per 
eent a month. There is a calculation that gives you 
the exact rate but this is so easy to demonstrate that 
it is used because you can see the application of the 
two per cent. 

@. My. Tennent, you have demonstrated that in 
this loan the amount charged in this hypothetical 
loan is less than two per cent a month. Now, were 
you familiar with the bank examiner of the Terri- 
torial office in charge of the administration of the 
Loan Company Act, is that correct? 

A. Yes. 

Q. In your professional capacity as auditor, 
have you had occasion to discuss the computation 
of interest with the bank examiner? 

A. Very frequently. 

@. The bank examiner in fact 1s charged with 
the duty of examining the books and records of the 
finance companies to see if they comply with the 
law? A. Yes. 

@. And has he discussed frequent rates with 
von? A. Yes, frequently. 

Q. Will you state to the court whether the 
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method of computing interest in the case at bar 
was or was not in accord with the manner preseribed 
by the bank examiner? 

Mr. Moore: Objection, it is incompetent, irrele- 
vant and immaterial and for the reason that if the 
bank examiner agrees to certain rate of interest, 
which is usurious under the law what the bank 
examiner says as to what is proper, is immaterial. 
This court isn’t bound by what the bank examiner 
finds or what the examiner thinks. 

Mr. Cades: (Argument. ) 

The Court: I will allow the question. 

Mr. Moore: EHxception and any other questions 
along this same line, continuing objection and ex- 
ception. 

The Court: You may have it. Will you answer 
the question first and then explain it. 

A. Yes. 

Q. Do you want to explain your answer. You 
seem to be worried? 

A. Delay was due to the fact that the bank ex- 
aminer did not officially explain his rates until 1939 
so fav as putting out any publication when he re- 
quired all finance companies under the then act to 
display on their counter what was called the effee- 
tive rate. 

(). I see my question was very misleading. The 
witness has in mind effective rate. My question was 
not directed to the effective rate. I merely was ask- 
ing you whether the method of making, just leaving 
aside any question of whether effective rate was 
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ruled out, whether you know of your own knowl- 
edge whether this method was in accord with the 
method prescribed by the bank examiner ? 

A. Yes. 

Q. The required effective rate did not appear 
until 1939 in the law? A. That is right. 

@. My question was not in with the effective 
rate. What was the maximum that could have 
been charged on a loan of 2330, repayable in 15 
installments as in the note of September 1, 1937? 

A. The amount that could be charged was one 
per cent a month. 

Q. Computed on what amount? 

A. On the 2330. 

Q. Multiplied by the number of installments ? 

A. By the number of months, 15 months. 

Q. So that the total amount that might have 
been deducted in advance under his regulation 


was 

A. I’ve had it in evidence before. 2330 multi- 
plied by 15 is $349.50 and on 1165 it would have 
been 174, if we get down to this example $174.75. 

@. And the administration of the act by the 
bank examiner, can you state from your own knowl- 
edge whether that was consistent from time to time, 
it went on the books? A. Yes. 

Mr. Moore: We object to that. 

The Court: He has answered it. 

Mr. Cades: I will bring that in by deposition. 
J have only one other matter that I want to clear up. 

@. You have pointed out that the hypothetical 
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question that was put to you on cross-examination 
about the amount of cash $6942.52 that is given by 
the hypothetical borrower and deliberates over 13 
months, you have pointed out why that has no ap- 
phieation to a loan where interest 1s deducted in 
advanee. Is there any other way in which that 
hypothetical question is inappheable to that con- 
tract which you have testified to? 

A. ‘The rebates are not taken into consideration. 

@. In a hypothetical case no consideration was 
given to rebate? A. Yes. 

Q. Now, if in the hypothetical case you had to 
consider the deduction of interest in advance, how 
would the caleutation, what method of calculation 
would have to be adopted in order to discover true 
interest ? 

A. You would have to use this same calculation 
onlv basing it on the 1165 and deducting the rebate, 
a far much lower rate. 

Q. In other words, to get true interest where 
you are permitted to take and you do take interest 
in advance that is the method that has to be used 
in order to illustrate true interest as you demon- 
strate in I? A. As applied on the note. 


Recross-Examination 


By Mr. Moore: 

Q. Mr. Tennent, as I understand it you testified 
on the explanation of the use of this $6942.52 being 
actual cash in this received by the borrower in this 
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hypothetical question, that in each month you had 
more, the difference between the note and the cash 
received to find the total amount of money used for 
ene month? AeeNics: 

Q. All right, so when you get down to the 
bottom here, do you want, taking this $62,731.76, 
you say that this represents the amount of money 
used for one month, is that true? 

A. It is equivalent to that amount of money 
used for one month. 

Q@. Now, you take this hypothetical question, 
we have that amount of money used for one month, 
we have prepaid interest of 15 times 165 which is 
$2475. Now, will you figure out for us the rate of 
interest ? 

A. Wait a minute. It is not 15. We have only 
13 examples there. 

@. Well, make it 18 then. Let’s see, you’ve got 
13. All right, take 13 times 165 is $2145, what is 
the rate of interest there? 

A. I could work that out, but I want to say that 
these sums would run on for a long while and there 
are no more loans so that the calculation would not 
get you anywhere. 

Q. But you say this is for one month. Suppose 
it is 18 months prepaid interest of 165, that is the 
amount of interest prepaid interest that you have 
actually paid for $2145. Now, I want to know, 
using this as the rate of interest, what the rate of 
interest is on that figure? It is 41 per cent plus, 
is it not? es. 
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Q. Divide that by 12 and you get 3 something, 
do you not? 

A. That would give you 41 per cent plus. 

Q. And that is about almost three and a half 
per cent a month? 

A. Yes, but I must take vou back to my pre- 
vious statement that you have 2145 is what vou 
have obligated yourself to pay interest but you 
haven't paid the money back yet. According to the 
agreement you would have to have another scale 
of figures, and assuming that he did not pay any- 
thing and if he paid installments every month you 
would get 62,000, you would get double, you would 
get 125,000 for one month if you remember and 
those figures would cut your rate down to 20 per 
cent. 

Q. That is another fallacy? 

A. That is a fallacy. | 

Mr. Moore: That is all. 

The Court: Any further questions? 

Mr. Cades: No. 

Mr. Moore: Your Honor, may we have a recess 
here to check this over? 

The Court: All right, the court will take a 
RECESS, 


(After a brief recess, all parties to the pro- 
ceedings being present, the following testimo- 
nies were taken:) 


My. Cades: For the purpose of the record we 
have rested on our case 1n chief, your Honor. 
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GEORGE B. CAREY 
a witness for the defense, who, being first duly 
sworn, testified as follows: 


Direct Examination 

By Mr. Moore: 
Your name, please? 
George B. Carey. 
Your business? 
Sewing machine dealer. 
Have you ever had any business dealings 
me the Hilo Finance & Thrift Company, Limited ? 
ics, sir’ 

Q. And those commenced approximately April 
1934? A. Yes. 

Q. And as a result of that did you make, exe- 


‘ObOoPO 


I 


eute and deliver a number of promissory notes? 

A. Yes, I did. 

Mr. Cades: Upon the testimony of the counter- 
claim subject, in accordance with a stipulation with 
a motion to strike depending upon the disposition 
of the demurrer. 

Mr. Moore: Yes. 

Q. I show you here several documents and ask 
you if these are the promissory notes that you have 


signed ? eee cs, sit 
@. Will you check through there and see if those 
were all dated in 1934? A. Yes, sir. 


Q. There are how many of them, Mr. Carey? 

A. Nine. 

Mi. Moore: We will offer these in evidence, 
may it please the Court, and ask them to be marked 
Exhibits 1 to 9 inclusive. 
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The Court: They may be received and marked. 

@. Now, I show you some other notes here and 
J will ask you to check and see if you have signed 
those notes and if they are dated in the year 1935? 

A. Yes, there are 8, 1935. 

Mr. Moore: May it please the court, we offer 
these in evidence as Exhibit 10 to 17 inclusive. 

The Court: It may be received as the defend- 
ant’s exhibits next in order. 

@. I will show you another set of notes and ask 
you whether or not you have signed those and 
whether those are all dated in 1936, and give me 
the number? A aores: 

My. Moore: We will offer these in evidence, may 
it please the Court, and ask that they be marked 
foto 20. 

The Court: They may be received and marked 
defendant’s exhibits next in order. 

@. I will show you another set of notes and ask 
you if vou have signed those notes and if they are 
all in the year 1937, and give me the amount or 
number of notes there? A. Yes, five. 

Mr. Moore: We will offer these in evidence, may 
it please the Court, and ask that they mav be 
marked next in order. 

‘The Court: They may be so received. (30 to 34.) 

Myr. Moore: At this time I have already advised 
counsel that there are 4 notes missing between the 
last note introduced by the defendant and the first 
note introduced by the plaintiff. The first 1s dated 
May 28, 1937, and is numbered 491 and is in the 
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sum of $2330; the next is on June 29, 1937, num- 
bered 614, in the sum of $2330; next is dated August 
1, 1937, and is numbered 702 and is in the sum of 
$1165; the fourth being dated July 30, 1937, num- 
bered 712 and being in the sum of $2330. 

The Court: Those notes are they similar notes? 

Mr. Moore: They are similar notes, your Honor. 

The Court: Have they been paid? 

Mr. Moore: Yes. 

The Court: And is that so, Mr. Cades? 

Mr. Cades: Yes, subject to the agreement. We 
had at the beginning, we stipulated with counsel 
that these were in existence and were paid and the 
detail concerning payments will be submitted in 
the same form with the details of the notes in chief. 

Mr. Moore: With these notes coming in we ask 
that be marked 1-A and 2-A and there will be four 
which we will only have a set, your Honor. 

Q. Now, Mr. Carey, when you executed and had 
outstanding 15 notes and you executed a sixteenth, 
what was the purpose of the execution of that note 
where you got no further funds? 

Mr. Cades: I object. That is supported by noth- 
ing. Let’s talk about the notes in the case now. 


(Argument. ) 


The Court: I think it is a little indefinite. You 
can ask him about the agreement. You can go into 
that and develop it with reference to the 15 notes. 

@. Mr. Carey, will you give us what this agree- 
ment was, with reference to these borrowings ? 
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A. You mean by that that you want me to go 
back to the very beginning ? 

@. And come forward. 

A. Similar to what Mr. Tennent has testified to 
or do you want me to start in just on 

@. What vour agreement was and how you ¢cor- 
rected this thing out during its existence ? 


A. Well, the notes were made up in our office in 
the amount of either $1165 or $2330. 

The Court: Mr. Carey, are these the notes that 
are in evidence here; are these the notes you are talk- 
ing about? we Yes: 

The Court: That is what we want to know about. 
Just confine yourself to these notes. 

q@. These are the notes? Ae NGS 

@. And, Mr. Carey, when there were 15 notes 
outstanding, what did you get the 16th note for? 

The Court: Just a moment, Mr. Moore, I would 
hike this to be cleared wp a little bit before you get 
to the 15th and 16th. You haven’t shown yet how 
many notes they had executed on this particular day. 
Maybe he only executed half of these or find out 
fiom him, did he execute all these notes at this one 
tine, that is what I want to find out. 

Q. Very well. In the execution of these notes 
here, were these executed at one same time or differ- 


ent times? A. Monthly. 
®. hat was the usnal thing, one note each 
month ? A. One note each month. 


@. When you executed a note each month, the 


first note von got a certain amount of money? 
a. Sas, aid, 
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Q. And that is the first note you got there? 

A. Well, if the note—— 

Q. Say, the note is $1000? 

Mr. Cades: I object, your Honor, the first note 
vou are introducing in evidence, what note are you 
talking about? I insist that you be definite. I don’t 
think that this is right taking the notes. he notes 
are here and you can ask him, what did you do with 
the notes. (Argument) 

Mr. Moore: (Argument) May it please the court, 
if there is going to be an objection of this thing at 
this time I would suggest that we get all the apph- 
cations in and then we can asx the questions, if that 
is what they want. 

Mr. Cades: It is all right with me. The facts 
are not in dispute. Your Honor already has a form 
worked out by both counsel for the convenience of 
both parties and court. A similar situation will be 
stipulated to show what has happened to every sin- 
ele note that was introduced in evidence. (Argu- 
ment) 

Mr. Moore: I can go on and take up another 
phase, vour Honor. 

Q. My. Carey, taking these notes that you have 
already testified to, three, four, 5, 6 and 7, were por- 
tions of those notes applied to payments on prior 
notes? Ee 6Y és. 

Q. Now, in addition to the applheation of the 
first amount of these notes to payment on pre-exist- 
ing notes, did you pay any cash? A. Yes. 
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Q. Have you a tabulation of that cash paid? 

A. Yes. 

@. Is it there? A. Yes, 

Q@. Is this taken from the records of your busi- 
ness? A. Yes, cir 

Q. Will you let me have that tabulation and is 
that by year? A. Yes, by year. 

Q. Will you give us the dates and amounts of 
those, Mr. Carey, or if counsel wishes to save time 
and I will take it and tabulate that and put it in. 

Mr. Cades: Your Honor, ‘please, the exhibit that 
has been shown to me includes a lot of payments, 
some on notes that are not involved in this ltiga- 
tion and on which we have already stipulated that 
payments have been made. I don’t sce how it would 
be possible to have testimony come in in view of the 
stipulation that counsel has made that they will af- 
firmatively show and put in a concrete form of all 
payments that have been made. (Argument) 

The Court: It is about 3 or 4 months. Suppose 
vou gentlemen 

Mr. Moore: Here is the situation. May it please 
the court, this stipulation covers all, that is the sizes 
of the payments on each note. Now, those payments 
are made up, your Honor, of two things, one, the 
proceeds of notes and, two, the actual payment of 
cash, and of course it is certainly proper in this 
case to show that a portion of these paid notes were 
made up by applheations of proceeds of further 
notes and others by cash. So that when we get down 
to the final solution now he talks about three other 
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notes, what we intend to do with that, that any cash 
that he has sent forward that has applied from the 
three notes that we have been talking about in this 
ease, which are not before the court, that that 
amount that was applied to those three notes will be 
deducted. So that we have a perfect picture of two 
things, which { am certain this court will want to 
know, first the appheation of funds from the notes 
and the application of funds from eash. 

Mr. Cades: Your honor, please, I think I can 
straighten this up so simply. In order to make up 
a counterclaim, counsel has to show two things, 
first. is the payment of notes that are in service 
and second, the amounts that have been paid as a 
result of criminal usury. There ean be no purpose 
served to come in on a series of notes and try to 
get in cash payments some of which cash counsel 
will concede were paid on notes that are not involved 
in this litigation, and try to jumble these up with 
the application of payments from other notes. If 
counsel wants to show what payments have been 
mace on these notes, if he now wants to take those 
statements and segregate and have Mr. Carey show 
here cash payments and those on the appheation of 
cash received from notes, why there can be no objec- 
tion on that. (Argument) I object to it because it 
has no bearing and is ivrelevant and immaterial. TI 
will go over this matter with counsel and if it ean 
be made a part of our stipulation, why that can be 
done. 
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The Court: It is 4 o’clock and I think you had 
better get together and if these facts are not dis- 
puted and if you can’t, J will permit you to go ahead 
with your case. 

Mr. Moore: Is your Honor going to adjourn? 

The Court: Yes, we will take an adjournment 
until tomorrow morning at 9:30. Is that time 
enough? 

Mr. Moore: Yes. 


On the 25th of June, 1948, all parties to the pro- 
ceedings being present, the following testimonies 
were taken: 

The Court: Let the record show both counsel 
for the plaintiff and defendant are present. Mr. 
Moore, would you mind making a statement of your 
defense; vou stipulated a lot of facts, you and coun- 
sel and I would like to know what your defense is 
here so that I can follow the evidence ? 

Mr. Moore: May it please the court, I think that 
with reference to going through the ramification I 
think we had better connect it up on a memorandum 
right straight through. 

My. Cades: Your Honor, I don’t think counsel 
has to go into any ramification. I meant laws to find 
out what the defense is. If they could make a state- 
ment as to what they are trying to prove. It is not 
clear yet what they are relying on as a line of 
defense. 

Q. Now, My. Carey, prior to 1933 you were in 
the sewing machine business over in Honolulu? 


A. Yes, sir. 
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Q. And when was it that you opened a branch in 
Hilo? A. In November or December, 1933. 

Q. Now, Mr. Carey, when you started your 
branch here in Hilo did you have finances sufficient 
to operate that business ? 

A. No, not satisfactory. 

Q. Now, did you make any arrangements for ob- 
taining finances to operate this business? 

A. Well, I did through Mr. Tennent. 

). And who did you make that arrangement 
with; what did vou make the arrangement, with 
what form that is the plaintiff in this case? 

A. Yes, sir. 

Q@. And what was the agreement with reference 
to financing this branch here in Hilo? 

Mr. Cades: Your Honor, please, I will have to 
object. Whatever arrangements he made were 
through Mr. Tennent. 

The Court: Well, Mr. Tennent was his agent. 
T will allow the question. 

A. The arrangement was that it was necessarv 
for me to put up sewing machine contracts as col- 
lateral security in a ratio of $2.50 worth of con- 
tracts for each $1 borrowed, and as the sewing ma- 
chine contracts were paid off to me in the form of 
collections or if any of them were repossessed, it was 
necessary for me to supply the Hilo Finance & 
Thrift Company with additional contracts so that 
the collateral was kept on a par at all times on that 
ratio of two and a half. 
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Q. In addition to this security was there any 
other security put up? 

A. Yes, there was a life insurance policy. 

Q. Policy on whose hfe? A. On tua 

Q. In what amount? A. $10,000. 

Q. Now, in borrowing money to finance this 
branch what amount if any were you to borrow, 
what total? 

A. Well, there was no lmit to it. In other 
words, it was understood that these loans would be 
made to me each month as long as I was in a position 
to supply contracts. 

Q. That is collateral? A. Collateral. 

Q. As you made a loan each month what did you 
do in addition to what you have already told us to 
evidence this loan. Was there any agreement or 
any writing or anything given? 

A. Yes, there was notes signed each time I 
would make a loan. It would be necessary to send 
over a batch of contracts of matched contracts to 
go with the signed notes. 

Q. Are these the notes that vou have identified 
here the ones that were introduced by the plaintiff, 
are these the notes of which you speak ? 

A. They are. 

Q. Now, would the loan of one or two thousand 
or small amounts of that do you any good in this 
situation ? A. Certainly not. 

Mr. Cades: 1 object. I move to strike the an- 
swer for the purpose of making my objection. He 
has testified with reference to the arrangement. 
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That is wholly immaterial in the trial of this case. 

The @our:;: I don’t think that is right, Mr. 
Moore. 

Mr. Moore: May I be heard on this situation? 

The Court: Yes, sure. 

Mr. Moore: May it please the court, here is the 
situation. We have and we say this question is very 
competent and material for the reason that he had a 
brauch of sewing machine selling agency and of 
course we need money to support that and not just 
a little money but lot of money. In other words, 
we are trying to show that this is a borrowing agree- 
ment to operate a sewing machine agency and it is 
material here as to what amount or amounts we 
need. That is to show that just a drop in the bucket 
would not do us any good at all, which would fur- 
ther this oral agreement to borrowing a limited 
amount of money to operate a branch of the sew- 
ing machine agency. 

The Court: He testified didn’t he, he said as 
lone as he produced collateral, it would not make 
any difference with these contracts, he would get 
the amount of money in proportion to the amount he 
put up as collateral. 

Mr. Moore: (Argument.) 


The Court: Nobody is contending that as yet. 

Mr. Moore: May we have an exception to your 
Honor’s ruling? 

The Court: I will allow the question although 
IT am frank to say that I am not too sure. 

Mr. Cades: I will take no exception but I do 
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Say in order to have a record the witness should 
testify what was said and what was done and not 
his mental intention to bring in collateral matters, 
it would keep us here a week. 

The Court: Go ahead. 

Q. Now, after this agreement got in operation, 
Mr. Carey to begin with where were these notes 
drawn up, that is Honolulu or Hilo? 

At Hilo. 

And later on? 

They were drawn up in our office. 

Where did you get the forms? 

They were sent to us in pads probably 50 
or a hundred notes to a pad sent to us by the Hilo 
Finance & Thrift Company. 

@. And these notes were they the ones that are 
yellow, those are the ones that were sent to you? 

EN NOSES Ig 

Q. When vou executed the note you have testi- 
fied that you executed the note and then you sent 
along with it a collateral ? A. Yes, sir. 

Q. I will show you some folder here and ask you 
what this is. Can you tell me what this is, Mr. 
Carey ? 

Mr. Cades: Just a moment, I would like to see it. 

A. This is a list of the names and style number 
and serial number of the sewing machine contracts 
that were pledged to the Hilo Finance & Thrift 
Company. 

Mr. Cades: May the record show that the witness 
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is referring to a list headed Contract, Hilo Finance 
& Thrift Company, No. 1674, $2330. ‘That is what 
is marked on the top. 

Q. Now, is there a letter of transmittal at- 
tached to each one of those? A. Wesrsir. 

Q. Now, Mr. Carey, was a similar one on notes 
of the nature that are now in evidence transmitted 
with that note? 

A. Yes. I might add that there were times how- 
ever when it was necessary to send over collateral 
where there was no loans made in order to offset 
repossessions and sewing machine contracts that 
had paid off thereby lowering the amount of collat- 
eral. It would then be necessary to send over a list 
like this minus a note. 

Q. This is to bring up the ratio of your collat- 
eral to two and a half per one dollar borrowed ? 

Hewes that is right. 

@. Mr. Carey, will you just take one of those 
out. It is no use to introduce all of it in evidence. 
One of those with a letter of transmittal. Now, Mr. 
Carey, this list and this letter of transmittal this is 
a copy of the letter that you sent and the list of the 
contracts you sent? A. That is right. 

Q. Now, the actual contracts listed on here what 
happened to those ? 

A. Why, they were paid by the Hilo Finance 
& Thrift Company. 

Q. What I am getting at is this, were the actual 
contracts themselves transmitted with this letter and 
this list ? A. That is right, they were. 
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Mr. Moore: We will offer this in evidence. 

The Court: It may be received in evidence and 
marked next exhibit in order. 

Mr. Cades: Your Honor, have you worked on 
the admission ? 

The Court: Yes, I let it go in. 

Mr. Moore: May it please the court we have here 
similar compilations as are attached to the plaintiff’s 
exhibit that is with reference to the number and 
date and amount of loan. We will ask that these be 
admitted in evidence and be marked as A-1, B, sub- 
ject however to checking as to the accuracy of the 
figures. 

Mr. Cades: I think the record, your Honor, 
should show as my wnderstanding with counsel in 
fairness to him, that subject to the objection of law, 
subject to the motion to strike that it was stipulated 
and agreed between counsel with the respective par- 
ties that the facts as shown on each of these slips 
now offered are facts with respect to the matter in- 
dicated therein, namely, the date of the note, the 
total loan, the interest, cash received, et cetera. Is 
that the stipulation ? 

Mr. Moore: Yes. 

The Court: It may be received in evidence and 
marked next in order. 

Mr. Moore: Those will have to go as A-1, 2-A 
3-A, and attached to the note. 

Q. Now, Mr. Carey, you had correspondence did 
you not from time to time with the Hilo Finance & 
Thrift Company ? A. Yes, sir. 
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Q. As to what these notes that you executed 
and forwarded to the Hilo Finance & Thrift Com- 
pany were for? A. Yes. 

A five-minute recess was had, after which time all 
parties to the proceedings being present, the follow- 
ing testimonies were taken: 

Mr. Moore: May it please the court, it has been 
stipulated that the payments in cash as listed upon 
this sheet would be testified to by proper witnesses. 
So in order to save going down through, we will put 
these cash payments and these cash payments. It is 
strictly understood our payments are in duplication 
as recorded on each of those exhibits attached to 
each note. 

Mr. Cades: And one other thing, it was also a 
part of the stipulation, whereas the sheet shows the 
payments made by check on a certain date. 

Mr. Murray: That is correct, this is just a date 
of the check and it may have been received days or 
a variation of days later, that is understood. 

Mr. Cades: Let’s get the record clear. May I 
state the stipulation so we won’t have any dispute 
about it. The purpose of dispensing of the neces- 
sity of the introduction of books and records, it is 
stipulated between counsel that payments were made 
in cash by the defendant in the amounts covering the 
period as shown on the sheet which will be intro- 
duced; that the checks issued bore the date as shown 
in the sheet but that the actual payment was not re- 
ceived in Hilo until the time that is shown on the re- 
spective payment dates and the slips that have been 
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introduced as ‘part of the stipulation, and it is fur- 
ther agreed that these payments in cash do not con- 
stitute a duplication of payment. It is merely put 
in by counsel for the defendant’s insistence in order 
to separate what payments were made out of profits, 
and what payments were paid out of proceeds from 
other sources belonging to the defendant, Carey. 
With that understanding this may be put in. 

Mr. Moore: That is all right. 

Mr. Moore: Counsel has agreed to the alteration 
at the bottom and if your Honor will initial it. 

Mr. Cades: It is understood that we have re- 
served the right of cross-examination as to that. 

The Court: » Yes. It may be received in evidence 
and marked the next defendant’s Exhibit number 
in order. 

Clerk: 36. 

Q. Now, Mr. Carey, I show you defendant’s ex- 
hibit 11, being note dated February 19, 1935, in the 
sum of $2330. Now, you will notice, Mr. Carey, that 
the next note is dated June 12, is it not? 

A. Yes, sir. 

Q. There is no new notes in between February, 
1935, and June, 1985. Now, Mr. Carey—what would 
he this exhibit number that we have just put in? 

Clerk: 36. 

Q. I will show you defendant’s Exhibit 36, and 
you will notice there, Mr. Carey, that between the 
time set out in exhibit No. 11 beine the note of 
February 19, 1935, and Exhibit 12 which is June 
12, 1935, that there are five payments made or six 
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payments made between those notes and cash that is 
$1000, 1019, 1397, 543, and 1000 and 863.94. 

The Court: There is another one in December. 

Mr. Moore: I am only talking about the ones be- 
tween those dates, your Honor. 

Q. Now, can you explain, Mr. Carey, why there 
were no new notes given between February and 
June and in addition why these payments were 
made? 

Mr. Cades: We object to form, competency and 
relevancy. 

The Court: I will allow the question, save trou- 
ble and save a lot of time. 

Mr. Cades: Exception. 

A. It was due to the fact that a good many of 
our salesmen that were working in Hilo at the time 
had returned to Honolulu and we did not have sew- 
ing machine contracts that were made on the Island 
of Hawaii to pledge with the Hilo Finance & Thrift 
Company for any additional borrowings. 

Q. And what was the agreement at that particu- 
lar time with reference to what kind of contracts 
had to be pledged with the Hilo Finance & Thrift 
Company ? 

A. They insisted upon having sewing machine 
contracts that were on the Island of Hawaii. 

Q. And had you thus sent to Hilo any contracts 
that were not on the Island of Hawaii to secure fur- 
ther borrowings? A. Yes. 

@. And was there any request made of you with 
reference to the contracts from other islands cov- 
ering the security here? A. Yes, sir. 
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Mr. Cades: May it be understood my objection 
runs along this line? 

The Court: Yes, that is understood. 

Q. Did you ever receive any instructions with 
reference to this? A. Yes, sir. 

Q. And from whom did you receive them? 

A. Both from the Hilo Finance & Thrift Com- 
pany and Mr. Tennent. 

Q. Ishow you a letter dated December 26, 1935, 
addressed to you, Mr. Carey, and signed by Mr. E. 
C. Tennent. Is that the instruction that you re- 
ceived from Mr. Tennent? A. Yes. 

Mr. Moore: Now, we will offer this in evidence, 
may it please the court. 

Mr. Cades: Your Honor, please, there is nothing 
in this that has any allowance so far as our theory 
is. It is consistent with the theory of the case but 
if you are going to put every correspondent and 
everything in we will be here forever. I will object 
that it 1s wholly immaterial. If it goes in, it will 
be necessary for me to show everything in respect 
to the collateral and it can be no part of the issues 
in this case. 

The Court: How is the collateral affecting your 
case ? | 

Mr. Moore: May it please the court, as shown 
here between these notes there is a hiatus of about 
four months, that is from February to June. The 
agreement we rely on is an agreement to borrow 
money as is needed and we have borrowings shown 
by these notes practically every month and in some 
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months more than once a month, and we want to 
show why the practice in this particular chain. In 
other words, the reason why the notes, the borrow- 
ings were not continued from month to month under 
the original agreement was because they could not 
furnish the security or the kind of security that 
the Hilo Finance & Thrift Company requested. 

Mr. Cades: (Argument.) 

The Court: They couldn’t get any money unless 
they had a contract. 

Mr. Cades: (Argument) Are we to go over Mr. 
Carey’s business for the last five years and see why 
he didn’t borrow more or less? 

Mr. Moore: And furthermore, this letter con- 
tains the demand to pay over the then existing obli- 
gations and these payments—— 

The Court: I will allow it and it may be received 
and marked defendant’s exhibit next in order. 

Mr. Cades: Exception. 

Q. I will show you a letter dated sence D, 
1936, and ask you if you received that letter? 

Yes. 

And that is a letter from whom? 
Hilo Finance & Thrift Company. 
And dated when ? 

September 5, 1936. 

Mr. Moore: May it please the court, at this time 
we will offer this letter in evidence, it being a letter 
addressed to the White Sewing Machine Agency by 
the Hilo Finance & Thrift Company prior to the due 
date of the next installments due on these notes giv- 
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ing an accounting of what will be due and what will 
have to be forwarded in order to have these notes 
Curent. 

Mr. Cades: Object to it for the same reason as 
stated. Obviously part of a series of correspond- 
ence. While it does not do any harm itself, it opens 
up a lot of issues in this case; how it has any bear- 
ing on it, I am not able to see. 

The Court: It is stipulated here that the White 
Sewing Machine Agency is Mr. Carey ? 

Mr. Moore: That is what he testified, that he op- 
erated it. 

Mr. Cades: He has not as yet. 

Mr. Moore: Very well. 

Q. Do you operate the White Sewing Machine 
Agency ? A. Yes. 

The Court: It may be received in evidence and 
marked defendant’s exhibit next in order. 

Clerk: 38. 

Mr. Cades: Exception. 

@. Now, Mr. Carey, I show you defendant’s ex- 
hibit 27, which is a note dated, that is the typewrit- 
ten date that you evidently put on in Honolulu is 
September 29, 1936. The stamped date evidently 
put on by the Hilo office is September 30, 1936. 

Mr. Cades: That is the date of the loan as 
shown on the slip. 

Q. September 30, 1936. Now, you will not that 
on the payment of cash, Mr. Carey, on the date that 
you have dated the note that is September 29, you 
paid $330.80? eee CSiasir. 
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Q. Did you receive any cash from that note? 

Mr. Cades: Your Honor, please, all of those 
matters are matters of stipulation. Every note for 
the purpose of saving time if you will look at the— 

Mr. Moore: In order to save time we can take 
care of this with reference to the notes commencing 
where I am, that is September 29 or 30 as appears 
in the Hilo records from then on with the exception 
of the note dated April 16, 1937, the note dated 
August 1, 1937, and the note dated November 30, 
1937, the date received, no money in cash be paid, 
sent money along with the note. 

Mr. Cades: Your Honor, please, I don’t know 
whether counsel wants a double stipulation for some 
series. My objection is that he 1s taking up in piece 
what we have in here. (Argument.) It may be 
that that stipulation should be withdrawn. He has 
it in the matter of a stipulation and now he wants 
an oral stipulation. All right, you ask the questions 
and I will enter my objections. 

@. Did you receive any cash? A, “Ne 

The Court: JI will allow the question. 

@. What was the $330 for? 

The Court: The money that he sent? 

Mr. Moore: Yes, your Honor. 

Mr. Cades: I object to that again. We have 
already stipulated what payments he has made. 
There is already evidence that there was notes, 
there was a stipulation of how the proceeds were 
applied of each loan. 

The Court: J am absolutely in the dark. You 
gentlemen have been in this case for months and 
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you have been stipulating back and forth and I 
am up here trying to get in the record, trying to 
do something after you get all through. 

Mr. Cades: Your Honor is very patient but 
sometimes when you try to stipulate to save time, 
sometimes it doesn’t save time. But counsel insists 
en putting in past mail on this and that note. If 
he has anything to stipulate or bring in on anything 
J. have, no objection but it is just confusing. 

The Court: Mr. Moore, is this in the stipula- 
tion? 

Mr. Moore: This particular phase is not in the 
stipulation. Now, let me explain the purpose of 
this, your Honor. 

The Court: If it isn’t in the stipulation, I will 
let you proceed, Mr. Moore. 

Q. Do you recall what this 330 that accompanied 
this 2330 note at that time was for? A. Yes. 

Q. What was it for? 

A. It was to pay installment payments on a 
previous note. 

Q. What was your prepaid interest on a $2000 
note ? A. $330. 

Q. And when there were 15 notes outstanding 
and you signed a new note received no cash, how 
much money were you required to send to keep your 
account current? 

Mr. Cades: Your Honor, please, if that isn’t a 
hypothetical question, I never heard one. He hasn’t 
qualified this witness as an expert. 
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The Court: Is there anything in the evidence 
that was said about an agreement of 15 notes, Mr. 
Moore? 

Mr. Moore: There is evidence in here not only 
15, there is some 40 odd. 

The Court: I mean about the particular 15 
notes? 

Mr. Moore: ‘There are in these series. 

The Court: ‘There are a number of notes I know. 
I mean was there a special agreement about the 
number of notes? 

Mr. Moore: May it please the Court, the pur- 
pose of this question is this: That we know from 
the stipulation that when these notes were made, 
that the proceeds were applied to the installments 
due on prior notes. That is reflected in each one 
of these stipulations, that is each one of the notes 
you can see that the time of the note was executed 
end there was a corresponding credit to each of 
prior notes. Now, when you get down to 15 of 
those, there wasn’t sufficient money to pay the notes 
and to pay the prepaid interest. We know that the 
prepaid interest on each $2300 note was $330. Now, 
what I am asking this witness is, is this $330 that 
accompanied these notes, it appearing in the evi- 
dence that there is that many notes, prior notes out- 
standing, is this $330 for the prepaid interest or 
it is for something else? 

Mr. Cades: We object. If your Honor will look 
at defendant’s Exhibit 1-A on, these are stipulated 
facts that on April 10, 1934, that is the first note 
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which is subject of the counter-claim, the defendant 
received $1611 cash and $310 was paid to an en- 
tirely different organization. As far as he was 
coneerned it might have been paid to the Bank of 
Hawaii. The only issue here is criminal usury. 

The Court: I think we will save time by allow- 
ing the question. I am frank to say that I haven’t 
erasped this defendant’s theory in the case as yet. 

Q. Was this $330 under that last question I 
propounded to you to pay any prepaid interest or 
not? A. Yes, sir. 

Mr. Cades: I will move that that answer be 
stricken. He can’t possibly testify to that because 
he doesn’t know. Such evidence has no part in this 
record of any kind. 

The Court: Well, he thinks it is evidence and 
T will leave it in there. 

Q. And thereafter did this happen on various 
other occasions? A. Yes, sir. 

Q. Now, Mr. Carey, you stopped borrowing from 
Milo Finance & Thrift Company in 1938, did you 
not? A. Yes, sir. 

Q. Can you reeall the date offhand? 

A. No, I cannot. 

Q. Are you familiar with this? 

Mr. Cades: I object to that sort very stren- 
uously. I don’t mind saying that the last note as 
shown by the complainant was July 138, 19388. 

Mr. Moore: That is all right. 

Q@. Now, Mr. Carey, after you stopped borrow- 
ing did you see the treasurer of this corporation? 

A. I did. 
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And who is that treasurer ? 

Mr. Hill. 

Mr. William H. Hill, the senator? 

Yes, sit. 

Did you see him in Honolulu? 

I did. 

Did you have a conversation with him with 
veference to the amounts due from you to the Hilo 
Finance & Thrift Company ? A. I did. 

Q. Will you give this court the conversation to 
the best of your recollection ? 

A. Yes, sir. Senator Hill stopped into the office. 

The Court: What date was it? 

A. That was I think in December 1938, and in- 
quired of me why I was not making any more loans. 
T explained to him that I had written him a letter 
explaining that I was going to discontinue my loans 
due to the excessive interest rates I was paying. 
He explained that that was one of the reasons why 
he wanted to see me was because he had arrange- 
ments now made so that he could make additional 
loans to me at a smaller rate of interest. I asked 
him if that rate of interest was at the legal rate 
of one per cent per month. He said that it was and 
on the reducing balances. I asked him if he could 
do that now, why it was that he hadn’t given me 
that kind of a rate before. He said 

Mr. Cades: At this point I move to strike all 
of it, from the question, I couldn’t have told what 
it was all about. This conversation is wholly irrele- 
vant, incompetent and immaterial. It has no bear- 
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ing on whether these loans were within or without 
the terms of the statute and could only be put in the 
record for the purpose of prejudice. It is therefore 
not within the issue. 

The Court: How is it material to the issues of 
the case, Mr. Moore? 

Mr. Moore: It is material because here we will 
swear to show by this testimony and also by a letter 
that we will offer in evidence here that prior to the 
passage of the Act of 1939, Mr. Carey in this con- 
versation and other conversations requested a settle- 
ment of all of these loans. That is all of course 
matters herein set forth, and gave to Mr. Hill a 
figure on the basis that he would settle and that 
Mr. Hill advised him that he would settle on that 
figure subject to the checking by his auditors, and 
that after that a letter was written making a defi- 
nite offer of settlement; that at that time there in 
reality was nothing due to Mr. Hill at all but that 
he offered to give him more than what he was en- 
titled to. 

Mr. Cades: (Argument.) Is this an offer to the 
Court in such a situation attempting to plead? If 
it is 


Mr. Moore: This is to show that the whole 
thing was terminated prior to the passage of the 
Act of 1939. 

Mr. Cades: (Argument.) 

The Court: J don’t think as long as there was 
no final settlement I don’t see how it is admissible. 
It is simply an offer. 
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Mr. Moore: May it please the Court, so that we 
ean keep the record straight I want to get this par- 
ticular letter in and have it come within the rule. 

Mr. Cades: I would submit a ruling to the mo- 
tion to strike. 

The Court: ‘The motion is granted. 

Mr. Moore: Exception, your Honor. 

Mr. Moore: I will ask that this letter dated 
April 5, 1939, addressed to the Hilo Finance & 
Thrift Company by Anderson, Wrenn & Jenks be 
marked for identification. 

Mr. Cades: I would insist that that be expunged 
even from the records of the court. (Argument.) 

The Court: Do you want it marked for identifi- 
cation? 

Mr. Moore: Yes, your Honor. 

The Court: Let it be marked for identification 
although I am frank to say that it hasn’t anything 
to do with the case, but I don’t know what your 
theory is yet in here. 

Mr. Moore: May it please the court, I under- 
stand that the letter and evidence given by Mr. 
Carey in this regard has been stricken from the 
record and the other will be denied? 

The Court: I will let you mark this as an ex- 
hibit for identification. 

Mr. Moore: We will offer it in evidence. 

Mr. Cades: Which we object to that. 

The Court: I will sustain the objection. It is 
simply an offer to settle. 

Mr. Moore: May we have an exception? 

The Court: Yes, sir. 

Mr. Moore: You may cross-examine. 
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Cross-Examination 
By Mr. Cades: 

Q@. You have been in the sewing machine busi- 
ness for many years, have you not? 

A. Yes, sir. 

Q. And the substantial part of your business 
consists of selling sewing machines on installment 
plans ? A. Yes, sir. 

Q. And it would be fair to say that you are very 
familiar with the methods of installment selling, 
aren’t you? AW Y es) sir. 

Q. In connection with installment selling you 
also are familiar with the cost of money, are you 
not? Ay No. 

Q. You are not familiar with the cost of money ? 

A. No. 

@. Do you rely on other people to advise you as 
to what the cost of money was to you? 

A. To a great extent. 

Q. However, you did know that it was more 
costly for you to borrow by paying interest de- 
ducted in advance than it was to borrow from banks 
and pay an interest after the note had matured ? 

A. No, I knew it was less expensive to borrow 
from the bank than the finance company but I knew 
nothing whether interest deducted in advance or 
paid at the end made any difference. 

Q. You never sat down to compute that it would 
be inexpensive for you to enter into an agreement 
to pay interest In advance than it would to pay 
interest at the end of the term? A. Yes. 
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Q. Knowing that, you nevertheless authorized 
your auditor Mr. Tennent to negotiate a loan on 
the best terms that he could get for the borrowing 
of money to open this Hilo branch? 

A. Yes, sir. 

@. And as a result of such authorization he did 
enter into the arrangement with the Hilo Finance 
& Thrift Company to which he has testified to in 


this courtroom? A. That’s right. 
@. And you heard him testify? 
A. Yes, sir. 


Q. You have been in court all during the testi- 
mony ? A. Yes, sir. 

@. Now, as Mr. Tennent had entered into this 
arrangement with the Hilo Finance & Thrift Com- 
pany he told you what the arrangement was, did 


he not? A. Not in detail. 
@. But in a general way you knew what the ar- 
rangement was? A. Ina general way, yes. 


Q. Now, isn’t it a fact you have tried to get 
bank loans and have persistently tried to get bank 
loans in order to carry on your business? 

Mr. Moore: I object. That is not proper cross- 
examination. 

The Court: It is criminal imtent. ! will allow 
the question. 

Mr. Moore: May I have an exception? 

The Court: Yes. 

Q@. And isn’t it true Mr. Carey, that because 
your financial business was such that you could ar- 
range bank loans you in fact did arrange bank loans 
because it was cheaper interest? A. Yes. 
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Mr. Moore: May we have a continued objection ? 

Q. All during the course of your loans with the 
Hilo Finance & Thrift Company it was your busi- 
ness to get the money just as cheap as you could? 

A. Yes, sir. 

Q. And in accordance with that business inten- 
tion didn’t you infer from time to time even during 
the course of the transactions as it has been testi- 
fied by you, borrowed substantial sums from the 
hank? A. I did. 

Q. And the thing that limited your borrowing 
from the bank was the fact that it was purely a 
credit factor, it was purely a credit risk so far as 
bank was concerned to determine how much bank 
Joan they would give you? A. "That’s rei 

Q. Now, you have testified to some length to 
the type of collateral security that was offered in 
order to keep these notes secure. You were under 
no obligation to make monthly borrowings that you 
testified to, that is correct ? A. That’s right. 

Q. In other words, the determination each 
month as to whether you were going to make a 
finance company loan or bank loan or take part of 
the proceeds of the collection of the sewing machine 
contract which vou personally were collecting, it 
was a matter to be determined bv you? 

A. Up to a certain point. 

Q. You were collecting proceeds of sewing ma- 
chine paper, weren’t you? A. Yes, sir. 
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Q. You were collecting the proceeds of the sew- 
ing machine paper which was pledged as collateral ? 

A. Yes, sir. 

Q. You were also receiving money from your 
cash sales in your business, were you not? 

A. No, our arrangement was such with our 
salesmen that the salesmen were allowed to hold the 
cash from cash sales as a part of their sales com- 
mission. . 

Q. Well, how about cash sales that were made 
at your main office. Didn’t you receive cash for 
them ? A. Yes, sir. 

Q. Didn’t they go into your coffers? 

A. Yes, sir. 

Q. Weren’t you free to use that cash or any 
cash received from other sources to make payment 
or obligations that became due? 

A. Up to a certain point. 

Q. What do you mean up to a certain point? 

A. I mean that if it became a question of my 
making payments of $2500 a month, $3000 a month, 
$2000, $2200, any amount like that constantly everv 
month to the loaning company I would be unable 
to do it financially. 

Q. Financially, and then the only limitation 
was on your finance ability. There was no legal 
limitation, there was no agreement that limited 
you? 

A. My reason for that was that, as I have stated 
before, the only reason that I stopped borrowing 
at all was because I was short of contracts that were 
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satisfactory. If I had contracts I would never stop 
these borrowings; I wouldn’t dare to stop them 
because I did not have the finances to make the 
payments without these renewal notes. 

Q. But the determination of whether you were 
going to renew your business perhaps of selling a 
few sewing machines, that was a business deter- 
mination made by you in every case? 

A. Yes, I didn’t want to put myself into a posi- 
tion where the finance company would take over 
the collateral. 

Q. But if you wanted to there was nothing in 
your agreement with the finance company to pre- 
vent vou from paying off the notes out of cash 
received, was there ? 

A. No, my arrangement was such that I had to 
produce the machine. 

@. You mean your business interest was such 
that you wanted to expand your interest and in 
an expanding business naturally you had to have 
more money to operate on? A. I think, yes. 

@. That’s right. So that now referring to the 
actual notes in question I want to direct your atten- 
tion to the first notes that are involved in this 
eounterelaim, and I refer to Exhibit 1 to 13 in- 
elusive. Now, I refer first to the, I show you the 
Defendant’s Exhibit 1 which is a promissory note, 
Defendant’s Exhibit 1 is a promissory note dated 
April 10, 1934. 

The Court: That is not the note in suit? 

Mr. Cades: ‘That is the counter-claim, the first 
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note in the counter-claim, your Honor. Do you 
have the Defendant’s 1-A there? 

Q. Now, that note of April 10, 1934, represents 
a loan made according to this stipulation which has 
been entered into $2330 of which $330 was deducted 
in advance. It was also stipulated that you received 
$1611.70 in cash and $310.64 was paid on notes to 
the Realty Investment Company, $77.66 was paid 
on a pre-existing loan with the Hilo Finance & 
Thrift Company and that you eventually repaid it 
and the amounts are shown there on and you re- 
ceived a rebate of $54.36. You are familiar with 


that, is that correct? A. Yes. 
Q. Now, that note has been fully paid by you, 
is that correct? A. Yes. 


@. And when you made these payments, the re- 
payments you made these, repayments voluntarily 
without any suit being brought or any other coer- 
cion, is that correct? A. That’s right. 

Q. And going through the other notes I do not 
have to taek them up individually but vour testi- 
mony would be the same for all the notes that vou 
were suing for in your counter-ciaim that you re- 
paid those notes in full, is that correct? 

A. Yes, sir. 

@. Your dealings with the Hilo Finance & 
Thrift Company was very amicable, were they not, 
tight up to the time of the dispute at the end of 
1938? A. Yes. 

Q. They were? ec 

Q. As a matter of fact the amounts which you 
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were paying for the money loaned by the Hilo 
Finance & Thrift Company was considerably less 
than the amounts you were paying to the other 
finance companies? 
Mr. Moore: May I have an objection? 
Mr. Cades: I have a right now to show 
The Court: I will allow the question. 
Mr. Moore: Exception. 
A. I don’t know. 


Q. You don’t know? A. I don’t know. 
Q. You never figured it out, did you? 
A. No. 


Q. Well, you had in your employ, did you not, 
a bookkeeper by the name of Funaki? 

Dee Ves. 

Q. Mr. Funaki was quite an expert on the cost 
of money, was he not? 

A. I couldn’t say as to whether he was an ex- 
wert or not. 

@. You had great confidence in your employee 
Mr. Funaki. He advised you from time to time, 
did he not? 

Mr. Moore: We object, that is outside of the 
issue. 

The Court: Yes, what do you want to show? 

Mr. Cades: They come in on a criminal usury 
and when we get to them—hbut in order to have my 
record perfectly clear, I want to show that he knew 
the effective rates; that he had an expert employee 
and in fact he was advised and paid great attention 
to it. 
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Mr. Moore: Is that an offer of proof? 

Mr. Cades: No. 

The Court: I will allow the question. 

Mr. Moore: Exception. 

A. No. 

Q. Mr. Funaki didn’t advise you? 

A. Yes, he advised so far as money. I had great 
confidence in his ability, advising no. He gave me 
half a dozen different rates of interest on prac- 
tically the same transactions so no one could have 
a great amount of confidence. 

Q. He advised you, didn’t he, that there were 
many different ways of computing effective rates, 
did he? A. Yes. 

Mr. Moore: We have another batch of this to 
attach to the defendant’s exhibits. 

The Court: You now offer them in evidence? 

Mr. Moore: Yes. 

The Court: They may be received in evidence 
as defendant’s exhibits next in order. 

Q. Just to clear up a point in connection with 
the stipulation regarding the note dated March 17, 
1936, this is one of the notes that had been included 
in your contemplation. It is not in that batch? The 
note is in the usual form according to the stipula- 
tion which is subject to check? 

A. What date? 

Q. March 17, 1936, that is in the new bateh that 
was just put in? 

A. That would be 20A. 

Q. Note No. 9019. According to the stipulation 
which is subject to check proceeds of that loan were 
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paid out as follows: $330 was deducted in advance 
as interest, you received in cash $46.88 and $123 
Was paid on a note of John A. Howard, and $121.40 
was paid on a note of John A. Howard, Jr., and 
the remainder was credited on your pre-existing 
making the total amount of the loan, is_ that 
correct ? 

A. I couldn’t say that without going over the 
correspondence. 

Q. Well, this stipulation is subject to check. At 
least you were with respect to this note all appli- 
eations of proceeds of loan were checked by you, 
were they not? As ING, 

©. Well, someone in your employ kept a current 
account which at least satisfied you on the amount 
of your existing indebtedness from time to time? 

A. Yes, sir. 

®. So that, subject to check, as to the exact 
application your books and records showed you 
that the full proceeds of that loan were accounted 
for, is that correct? 

A. I think I will answer that question by saying 
that I couldn’t say without correspondence. 

Q. Do you have your books and records in this 
courtroom ? A. No. 

@ You don't? A. No. 

Mr. Moore: May it please the court, with refer- 
ence to this statement, may it please the court those 
three amounts that is $46.88 appear on 20A, re- 
ceived by defendant $46.88, and then paid on notes 
to Jolin Howard $123 and $121.40 to agree with 
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the records of the defendant, the defendant having 
charged against himself as received by himself the 
sum of $291.28, which is the total of those three 
figures. 

Mr. Cades: In other words, the stipulation has 
been checked and found to be accurate? 

Mr. Moore: As to amount. 

Mr. Cades: As to all facts appearing on there. 

Mr. Moore: Here we have charged against Mr. 
Carey the sum of $291. 

Mr. Cades: I don’t know what you are saying. 
That is no part of the stipulation. 

The Court: That is all right? 

Mr. Cades: There was a little wrangling. Coun- 
sel agrees that the stipulation was accurate. 

Mr. Moore: Yes. 

@. With reference, I refer to note No. 9133 
which is the next one in that. That is defendant’s 
exhibit 21A. I call your attention to it. 

A. 91334 

Q. Yes, the date of the note is 4/24/36, and the 
date of the loan is 4/25/36? 

A. It is dated here April 24, 1936. 

Q@. That is the date, that date is the date that 
you signed the note in Honolulu, I assume is that 
correct ? Eien Vcc 

Q. Just to clear the record, the reason for the 
discrepancies of the dates of the loan and note was 
because your office was in Honolulu? 

A. Yes. 

Q. And it took some time before the notes were 
taken over and delivered ? A. Yes. 
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@. And the date of the loan was the exact date 
it was received in Hilo when eredits were allowed ? 

A. I didn’t know that. 

Q. You knew that eredits were allowed when 
it was received? A. Yes. 

Q. So that the date of payments as shown on 
these various accounts always reflected at the time 
when the promissory note was received in Hilo? 

A. Yes, sir. 

Q. Now, I eal! your attention to the fact that 
in the stipulation entered into between the parties 
as to this particular note, $126.50 was applied on a 
temporary loan that was existing. Are you familiar 
with that? A. No. 

@. Have you examined the stipulation by de- 
fendant’s exhibit 21A and make a statement about 
that? 

Mr. Moore: May it please the court, it is ad- 
mitted that $291.28, being the total of $164.78 and 
$126.50, that has been credited as received by Mr. 
Carey. Where, if the books show that it was credited 
on a temporary loan, that is perfectly all right. 

The Court: In other words that is checked ? 

Mr. Cades: Checked yes, and agreed to. hat 
does away, without the necessity of that question. 

Q. Now, Mr. Carey, isn’t it true that in addition 
to the loans which have been testified to and ad- 
mitted in evidence herein, that you were making 
temporary borrowings from the Hilo Finance & 
Thrift Company for the purpose of your business, 
from time to time? 
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Mr. Moore: May it please the court, temporary 
borrowings you say? 

@. Temporary loans? A. Yes. 

@. They were made by the Hilo Finance & 
Thrift Company ? A. Yes, sir. 

Q. Made to you for a period of one or two 
months, from that time? A. Yes. 

Q. To tide you over for some business reason? 

A. Yes. 

Q. Isn’t it true that many of the amounts of 
rebate and proceeds of the loans that are in this, 
involved in this case were applied in payment of 
those temporary loans? 

A. I eannot say. 

Q. But you believe that that is possible? 

A. It is possible. 

Q. In fact you have just heard the stipulation 
of counsel that on one of these notes part of the 
proceeds were paid to pay off one of these tem- 


porary loans? A. He says that it is. 
Q. He has just stated it in the record and 
you are satisfied with it? A. Yes. 


Q. The rebates that were paid to you from time 
to time that came to you in the form of a check, 


didn’t they ? A. At times, other times. 
Q. And the money was yours to do with what 
you want? A. Yes. 


Q. And sometimes the rebate was applied on 
account of the loans that were involved in these 
and sometimes they were applied on temporary 
notes and sometimes in your cash drawer? 
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A. Almost all cash they were applied to the 
loans which is oceasional. 

@. Hither to the loans in this suit or to the 
temporary loans is that correct? 

A. As I say I couldn’t say about these tem- 
porary loans. 

Q. Without cluttering up this record with the 
temporary loans, there were payments made from 
time to time on temporary loans on $82.50, isn’t 
that an amount of rebate, of the usual rebate on 


vour proceeds? A. Yes. 
Q. It is quite possible you used the rebate to 
pay off other loans? A. Yes. 


Q. So that when it is stated hypothetically that 
the only cash received by you in this proceeds of 
15 loans, there is a certain sum that may or may not 
be accurate? 

Mr. Moore: I object to that. 

Q. I will withdraw that. You don’t know the 
amount of cash you got from temporary loans ? 

A. Yes. 

®. You don’t have the books and records and 
you don’t know what the amount of the temporary 
loans were? 

A. We have them in Honolulu. 

@. But you don’t have them and you haven’t 
produced them in court? Ae No: 

Q. But you would say to the court that from 
time to time you had additional borrowings? 

A. Yes, only a short period of time possibly 60 
days on some wholesale transaction. 
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@. And you received cash in these temporary 
loans ? A. Yes. 

Q. And some of the cash you received was paid 
over out of the proceeds of the loans that are in 
this case? 

A. I am not certain as to that. 

Q. One of them has been testified to, admitted 
by your own counsel and there may be others, may 


there not? A. Maybe. 
Q. It is quite possible but if they were paid 
you don’t know now? A. That is rreht. 


Q. Now, Mr. Carey, the Hilo Finance & Thrift 
Company have never foreclosed on any of this col- 
lateral, have they? 

A. They threatened to. 

@. But they never have, have they? 

A. No. 

@. There have been no foreclosures for you to 
attempt to collect the collateral? 

A. No, there was a notice served on me that——— 

Q. That they might or would but that is all? 

A. Yes. 

@. You have explained at great length as to 
why you had no borrowings in 1935 and you paid 
out of your own proceeds, you remember that 
testimony ? A. Yes. 

Q. That was merely due to the condition of your 
own business, is that correct? A. Yes. 

@. It had nothing to do with this agreement with 
the Hilo Finance & Thrift Company, did it? 

A. No, only that I could not supply the partien- 
lar contracts. 
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Q. And you weren’t violating any undertaking 
that you had entered into with them when you 
stopped borrowing during that period of time? 

A. No. 

@. You were free to borrow or not to borrow 
as you saw fit? A. Yes, sir. 

Q. Your monthly payments were due in install- 
ments one month after the date of each loan, is 
that correct ? 

A. No, sir, they were not. 

@. They were not? A. They were not. 

Q. What do you mean by that? 

A. I mean that I was told that the payments 
could be made any time during the month irre- 
spective of the date of the note. 

@. In other words, it was an understanding that 
you had a period of grace after each installment 
became due, is that correct? 

A. Well, it could be put that way. 

Q. That is if the installment according to the 
loan was due on the 6th, it was your understanding 
that you could pay that at any time before the 
30th without a delinquency ? 

A. Yes, that is right. 

Q@. Was that part of the agreement with the 
Hilo Finance & Thrift Company? 

A. That was in letter form. 

Q. That was the understanding of your right? 

A. Yes. 

Q. In other words, it was your duty to make 
these installments prior to the expiration of what- 
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ever days there were in the following month before 
the end of the month ? A. Yes. 

Q. And that might be a period of grace between 
two weeks or three weeks so much as 28 days? 

A. That’s right. 

@. That was the understanding? 

A. Yes, sir. 

@. And of course no delinquent interest was 
charged to you at any time on any accounts that 
are involved in this litigation, is that right? 

A. Yes, delinquent interest was charged. 

Q. Delinquent interest was charged. Will you 
state specifically on what notes and on what pay- 
ments? 

A. Now, on these particular ones in question, 
possibly more in these particular ones in question. 
Do you want to reconsider your answer ? 
Yes. 

What is your answer then ? 


POPS 


Well, what notes are involved are the notes 
in our counter-claiw involved in this transaction. 
Then the answer is, yes. 

Q. That the delinquent interest was charged ? 

A. Yes. 

@. Where are all the notes and where are all 
the stipulations, will you point out in any particular 
wherein delinquent interest was charged, to the 
court ? 

A. I ean show you statements made up by the 
Hilo Finance & Thrift Company and my auditor 
requested that I pay interest on notes that had 
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already been paid off, that is what I mean, notes 
that I had paid off and had returned to me. 

Q. Perhaps you didn’t understand my question. 
You understand the interest you paid in advance 
to each note? A. Yes. 

@. In addition to that interest which was de- 
ducted in advance each time a loan was made did 
you pay on any notes involved in this counterclaim 
delinquent interest ? 

A. I did not pay it but I lost the rebate because 
I didn’t pay it. 

Q. On 8 notes you lost rebates because your pay- 
ments were not prompt? 

A. I lost rebates on delinquent interest on notes 
that I had already paid off one year and a half 
or two years prior to that. They hitched up a list 
of delinquent interest that totalled the sum of $665, 
charging me on notes that had already been paid 
off. 

@. Now, just a moment remember you are on 
the witness stand and under oath and you want to 
be careful about your statement. A. Yes. 

@. There were certain notes involved in this 
counterclaim where no rebates were given to yon, 
is that correct? A. Yes, sir. 

Q@. Now, it has been stipulated as to what all 
the payments were on your notes in the counter- 
claim ? A. Yes. 

@. You have seen the stipulation? 

A. Yes. 


Hilo Finance & Thrift Co., Ltd. 153 


(Testimony of George B. Carey.) 

Q. Aside from the loss of that rebate it has been 
fully testified to, was there any other thing in the 
matter, was there ever any charge made to you 
for delinquency in the notes that were covered by 
the counterclaim ? 

A. Well, if you can consider that the loss of 
the rebates was due to the fact that they offset 
them by charging me with delinquent interest, ves, 
you could say so. 

Q. But they didn’t in fact charge you with de- 
linquent interest. You were getting the rebate, ob, 
you didn’t get a rebate? 

A. Yes, I didn’t get a rebate if I didn’t pay the 
delinquent interest they demanded, I wouldn’t get 
the rebate. 

@. You have heard the agreement testified to; 
you were in court? A. Yes. 

Q. That agreement was negotiated for you by 
Mr. Tennent? A. Yes. 

Q. I understand you to say that the agreement 
as testified to was an accurate one, that that was 
an accurate statement? A. Yes. 

Q. The agreement was that if you didn’t pay 
promptly or within or before the expiration of the 
next succeeding month with that small period of 
grace, that you would lose your rebate, wasn’t that 
the agreement? AUCs: 

Q. In other words, the rebate was a_ benefit 
given to you for prompt performance? 

A. Yes. 
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Q.- Notwithstanding that you didn’t promptly 
perform on the money of the notes and the rebates 
were given to you, is that accurate? 

Dee ics. 

Q. As to some notes of the Hilo Finance & 
Thrift Company, if you have any explanation—— 
--A. On some no rebates were received even 
though the payments were made promptly. 

Q. Involved in a litigation in this case? 

JA.’ Yes. 
-.@. You have access to all the records of the files 
and I want you to say to the court which contracts 
they were specifically and take all the time you 
want to answer that question. If you have to con- 
sult with any of the books or records you are free 
to do that. 

Mr. Cades: I suggest that the noon hour has 


Mr. Moore: We have no objection. 

Mr. Cades: We will offer that in due time as 
part of our defense. 

The noon recess was had and at 1:30 all parties 
to the proceedings being present, the following testi- 
monies were taken: 

Mr. Cades: May it please the court, if you will 
recall we had some figures on the blackboard and 
I have just transposed that on a sheet of paper 
and it is put in the same way that Mr. Tennent 
was figuring on the two per cent interest basis. 
That is to be marked for identification. 

The Court: Just mark it for identification, mark 
it the next number in order for identification. 
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Myr. Cades: It is understood that that is in-evi- 
dence but merely an explanation of a i lems 
question, defendant’s exhibit No. 2. 

Q. You were to tell the court that although — 
was prompt performance, there was no rebates 
given to you. Have you prepared yourself on that 


question, Mr. Carey? A. Yes. 

Q. Will you state to the court what those notes 
were? A. Notes 9995. 

Q. Dated what, January 7, 1937? 

A. Yes, sir. 

Q. What else? A. 9899. 

Q. Dated December 1, 1936, is that right? 

A. That’s right. Our records show that 9995, the 


maturity date was April 9 and it was paid o: on | April 
30, and no rebate was received. | 

@. What year? 

A. 1938. And on 9899 the record shows the ma- 
turity date as being March 1, 1938, and was paid on 
March 31, 1938. 

Q. Does your record also show that the monthly 
installments were paid within the period of the due 
date? A. Yes, in my contention—— 

Q. Wait a minute, I don’t want your contention. 
If your records show that I want to know that? 

A. Yes. 

Q. The records show that the installments were 
paid promptly? Ay Yes esr 

@. I understand then your testimony is that on 
each of these notes one January 7, 1937, and one 
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December 1, 1936, the installments were paid for 
either on or before the due date of the monthly in- 
stallments and the note was discharged in accord- 
ance with its terms and no rebate was given to you? 

A. That’s right, on 9995 there was no rebate 
and on 9899 there was a rebate of 82. 

Q. There was a rebate of 82? 

A. Yes, 82 whereas 110 was the agreed amount. 

Mr. Moore: May it please the court there are 9 
more of these tabulations, as before and we will 
ask that these be admitted in evidence and be at- 
tached to the notes to which they correspond. 

The Court: They may be received. 

Mr. Moore: , Under the same conditions. 

Mr. Cades: As part of the stipulation. 

Mr. Moore: Yes, sir. 

Mr. Cades: That begins with defendant’s ex- 
hibit 22-A. 

Mr. Moore: I understand that they are not in 
order but you will have to check with the notes them- 
selves in order to get it in the proper order because 
there are some in the middle that are not there 

Q. Well, now, let’s take No. 9899, the rebate on 
that, the admitted rebate received was 82, is that 
correct ? AS What’s meht, 

@. And your contention is that you were entitled 
to how much more rebate under the contract exist- 
ing? A. $27.50. 

Q. Was demand ever made for that amount; did 
you ever request the plaintiff to pay you rebate of 
$27.50? A. I requested it. 
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Q. In writing? A. Yes. 

Q. Will you produce the copy of the letter in 
which that request was made? 

A. Here it is. 

Q. I show you a letter, a copy of what purports 
to be a letter addressed to the Hilo Finance & Thrift 
Company dated November 29, 1938, and ask you 
whether that is a copy of the letter you sent to that 
company ? A. Yes. 

Q. Will you separate that from your file? I 
want to introduce that in evidence. 

A. J think the schedule that is attached to that 
letter should be filed, too. 

Mr, Cades: Before introducing this in evidence, 
I would like to read it because it is so pertinent and 
it shows clearly becanse here is a man whose own 
letter, it shows with respect to his attitude on re- 
bates. 

Mr. Moore: I object to it. 

Mr. Cades: Shall I offer it first before reading 
it? 

Mr. Moore: Subject to our objection. 

Mr. Cades: Subject to your objection it will be 
offered in evidence and your Honor is asked to rule 
on it. (Reads the letter.) I offer that letter in 
evidence. 

The Court: It may be received in evidence. 

Mr. Moore: May we have an exception? 

The Court: Yes. 

@. As a matter of fact, in accordance with the 
letter what you were requesting was a modification 
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of the agreement along an equitable line in view 
- of the facet that vou were hard pressed, 1s that 
correct ? 
A. No, it was mn the form of a fair and equit- 
able arrangement that 
@. That is correct, you thought it was more fair 


to you that in such a time your agreement if you 
didn't default in all of your installments that you 
should get some part of the rebate? 

A. Yes, but—— 

Q. But vour agreement was not to that effect. 
You were asking for a modification of vour agree- 
ment along the equitable lines that you were sug- 
gesting, is that, not correct ? A. Wes: 

@. And with the exception of these notes con- 
eerning which you say $27.50 was due vou and ¢con- 
eernming which on the other note how much do you 
consider was due you on 9995; what did you con- 
sider was due you on that one? A. $110. 

Q. With the exception of those the other rebates 
were paid satisfactorily to you in accordance with 
the agreement, is that correct ? 

A. Well, this letter of the rebates to all of those 
notes it refers to where the one-third rebate of the 
interest was to be refunded to me. 

Q. How many? 

A. Of which three in 

Q. But these are the only two which you con- 
tend there was anything near proper performance, 
is that correct ? A. Yes. 
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Q. The others were clear? A. Yes. 

Q. So that the only two under any stretch of 
imagination that could be in dispute would be the 
amount of $24 on one and $110 on the other, is that 
correct ? 

A. That is correct, that is right. 

Q. You have testified that there were temporary 
loans that were made in the course of your dealings 
with the Hilo Finance & Thrift Company, is that 
correct ? A. Yes. 

Q. That they have— 

Mr. Moore: May we have an objection to that 
line; may we have the same objection and exception ? 
The Court: I don’t remember your objection. 

Mr. Moore: We object to this as being incompe- 
tent, irrelevant and immaterial, not being within the 
issues here. The fact that some of the funds that 
Mr. Carey received from these notes that is his pay- 
ments in cash to him or credited to some other ac- 
count is what he has done with the funds other than 
the application on these notes is immaterial. 

Mr. Cades: (Argument.) 

The Court: I will allow the question. 

Myr. Moore: Exception, and a continuing excep- 
tion. 

Q. Do you know what the rate was that you paid 
on your so-called temporary notes that were given to 
you to tide vou over? 

A. I can’t state accurately. 

Q. Would it refresh your memory if I showed 
you the accounts, where it showed the account? 
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A. No, it doesn’t show anything about the rate 
of interest. I can’t see the rate of interest on these 
ecards. It says cash interest but no amount. 

Q. Very well, do you have any records that 
would enable you to tell the court what the amount 
of your temporary borrowing was from this com- 
pany? I think you testified that you had before. 

A. I think I could pick it up. 

Q. On the records that you have with you? 

A. Not for an absolute certainty. 

Q. You do know for a fact that on these tempo- 
rary loans the interest was not deducted in advance; 
you do remember that, don’t you? 

A. Yes, sir. 

Q. <And that the interest was merely paid at the 
end of a loan, is that correct ? 

A. Yes, that is so. 

Mr. Cades: Very well, your Honor, we will have 
to put this on by our own witness. 

@. And you also recall that the rate that was 
charged you on this loan was not in excess of one 


percent 2 month? A. No. 
@. You don’t recall that. You have no recollee- 
tion as to what the interest rate is? A. Yes. 


Q. But you did get the money which was used 
mm connection with the same contracts about what 
you have been testifying, is that correct, proceeds 
of these temporary loans you used in part to pay 
your business obligations ? A. No. 

Q. What were they used for? 
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A. They were used to pay the freight and 
charges on a few shipments of sewing machines that 
eame down on a wholesale arrangement. 

@. And when the sewing machines were so pur- 
chased and were so paid for the proceeds went to 
you, did they, the proceeds of sales all went to you? 

A. I can’t say the proceeds all went to me, no. 

Q. Well, you were the owner of the material that 
was bought from these loans? A. Yes. 

@. And when you sold them then the proceeds 
belonged to you? 

A. Not all of the proceeds. You said all of the 
proceeds. If you are going to be that technical, no. 

@. The proceeds to you were your profit, weren’t 
they? L am not trying to be technical. I am trying 
to get you to answer the questions correctly. 

A Yes: 

@. And you paid for some of these temporary 
loans by borrowing on the collateral loans, didn’t 
you? 

A. Borrowing on the collateral loans. 

Q. Yes, but the proceeds of the collateral loans 
which have been testified to, a portion of the pro- 
ceeds were used for paying off these tenyporary loans 
to which you have referred ? 

A. Not that I know of. 

Q. Well, in other words, you don’t agree with 
your counsel. There is a stipulation that was en- 
tered into; was that a valid stipulation? 

A. These wholeasle transactions have nothing to 
do with it. 
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Q. Let’s go over that again then, Mr. Carey. 
You made temporary loans from the Hilo Finance 
& Thrift Company for your own business purposes, 
is that correct ? A. Yes. 

@. You repaid the loans, didn’t you? 

A. Yes. 

Q. And to repay the loans you used at least a 
portion of the proceeds that you borrowed under the 
notes that are in evidence in this case, is that right? 

Mr. Moore: We object, that is not the evidence 
here. The testimony here is that on these tempo- 
rary loans there appeared payments of $82.50 and 
similar amounts that were rebates. (Argument. ) 

The Court: I think that is the evidence. 

Mr. Cades: It appears right in the stipulation, 
defendant’s exhibit 21A that a portion of that loan 
was used, paid on a temporary loan as conceded by 
counsel and checked by counsel. I don’t think that 
I need pursue on that line. I think perhaps it is 
shown by the written testimony. (Argument.) 

Q. Now, Mr. Carey, you have been very sueccess- 
ful in your business, have you not? 

Mr. Moore: I object to that. What has that got 
to do with this case if he is successful or going broke 
or what. 

Mr. Cades: Well, you dragged it in. 

The Court: I will allow the question. 

Mr. Moore: Exception. 

A. I presume that you would consider it as hav- 
ing been successful. 
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Q. Well, the loans that are involved in this case 
represent it. 

Mr. Moore: May it please the court, I under- 
stand this is the balance of the stipulations that are 
attached to each of the notes. I will offer these in 
evidence under the same condition as the former 
one and will ask that they be attached to the notes 
that bear a corresponding number. 

The Court: It may be received. 

Mr. Moore: And so marked for I further recall 
it was Stipulated that there is 4 notes missing and 
4 of those 4 notes is in evidence so that those will 
come in in the order of time so that the sheet itself 
will be the exhibit for that particular transaction. 

The Court: I suggest that counsel get together 
and see that the exhibits are all in order. 

Mr. Moore: We will do that. 

Q. Well, in any event when the final payment 
was made of all the notes other than the notes that 
are subject of this counterclaim, I mean other than 
the notes of the plaintiff’s suit, you know the ones, 
the 8 notes that are sued on, you were able at that 
point to get sufficient bank credit to dispense from 
further borrowings from the finance company, is 
that correct ? 

Mr. Moore: That is also subject to our objection. 

The Court: Very well. 

A. Why, no. 

Q. I thought you said that you had applied from 
time to time from the banks and you were trying 
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to get bank loans and you eventually succeeded, 
when you succeeded in getting bank notes? 

A. September of 1936. 

Q. That was some and did they inerease ? 

A. I got some in 1982. 

Q. That is right, you got some in 1932 and 1936 
and as the amount of bank loans increased the 
amount of the finance company decreased, is that 
right? A. Yes. 

Q. That is a fair statement? Ae Ves 

Q. And you also testified that you not only bor- 
rowed from this finance company but other finance 
companies, the bank from time to time and you put 
up collateral in your business to support all the 
various loans, did you not? A. Yes. 

Q. I show you here a form entitled collateral 
form for pledging of contracts and the first date 
filled in is estimation of amount due by purchasers 
due on contracts assigned for November 1, 1938, and 
IT will ask you to examine that; will you explain that 
that form is, please ? 

A. Why that is a form that was prepared by the 
firm of Tennent & Greaney. 

@. Quarterly or monthly ? 

A. For showing the various finance companies, 
the banks, White Sewing Machine Company, any 
firm that I was indebted to that the condition of 
the collateral that was supposed to be checked by 
My. Tennent every four months, I think. 

Q. Every four months and a form similar to this 
was prepared and filed with all interested parties 
every four months according to you? A. Yes. 
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Mr. Cades: If your Honor, please, I ask that 
this be admitted in evidence as showing the manner 
in which this collateral was handled. 

The Court: It may be received in evidence and 
marked plaintiff’s Exhibit next in order. 

Q. Now, from this exhibit it would appear that 
on November 1, 1938, $209,760 worth of collateral. 
Does that refer to the face amount of the collateral ? 

Mr. Moore: May it please the court, I am going 
to object to any questioning of this except that inso- 
far as it applies to the Hilo Finance & Thrift Com- 
pany. (Argument. ) 

The Court: Is he able to tell how much of this 
money just applies to the Hilo Finance & Thrift 
Company ? 

Mr. Cades: Our point is this; we are not going 
to pursue it for the rest of the afternoon, but we 
have put in testimony about the going into the per- 
fection of this collateral. As a matter of fact this 
exhibit will show that so far as the finance com- 
panies received by way of collateral (Argu- 
ment) ‘That is the reason I objected to any testi- 
mony on the collateral. 

The Court: All right, I will allow it. 

Mr. Moore: May we have an exception? 

The Court: [Exception, yes. 

A. That’s right. 

Q. That refers to the face amount of the col- 
lateral? A. Yes. 

Q. By the face amount of the collateral you 
mean the amount of the unpaid balance of the per- 
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sons who have purchased sewing machines and the 
amount owing by them to you? 

Pee ecs otiae 5 rigints 

@. Now, will you state to the court what the dif- 
ference was in the face amount of the collateral of- 
fered between the cash price of the goods that were 
Sold and the time price of the goods that were sold 
covered by the agreement? A. No. 

Q. You can’t? Ae No; 

Q. Didn’t you not sell machines on time and a 
financing charge was made by you, was it not? 

Mr. Moore: I object to what his business was; 
what has that got to do with this case. 

Mr. Cades; (Argument.) 

Mr. Moore: I object, that is irrelevant and im- 
material and has got nothing to do with the issues 
of this case, improper cross-examination and highly 
prejudicial. 

Mr. Cades: (Argument.) 

The Court: I will allow the question. 

Mr. Moore: Exception, and continuing objec- 
tion and exception to this line of questioning. 

me No, it was 1108. 

Q@. In other words, you sold machines for the 
same amount of cash that you did if you sold it on 


an Installment plan? eG: 
@. There was some difference between the cash 
price and the time price? A. That’s right. 


Q. For your information by the statutes of the 
Territory of Hawaii it is defined as a financing 


Hilo Finance & Thrift Co., Ltd. 167 


(Testimony of George B. Carey.) 

charge. I will show it to you in the book. You did 
in fact make a charge for the privilege of paying on 
time to your customer's ? 

A. From that standpoint, yes. 

@. And isn’t it true that a machine that ordi- 
narily sold for $79 for cash, sold for time payable 
over 15 months for $200, is that approximately cor- 
rect? . A. No. 

Q. Well, what would a $79 machine sell for, the 
cash price $79? 

A. Do I have to answer that question? 

The Court: Yes, go ahead and answer that ques- 
tion. Repeat the question. 

Q. What would a $79 machine sell for, the cash 
price $79 if payable in installments, in 15 months? 

Mr. Moore: Is that the price it had cost Mr. 
Carey or the price he sold it for for cash? We ob- 
ject, it is unintelligible; it is not fair to the witness. 

The Court: Objection will be sustained. 

Q. The usual unit of a sewing machine imported 
into the Territory of Hawaii cost you what, Mr. 
Carey, a sewing machine that became the subject 
of these collateral agreements? 

Mz. Moore: I object to it. 

The Court: You have your objections to it. 

A. Do I have to answer personal questions of 
that kind? 

The Court: Yes, answer the question that is 
put to you. 

A. Well, they were different prices. 

Q. We understand. 
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A. Each machine and each style of machine that 
I purchased had different prices. 

@. All right, take the highest priced type of unit, 
how much did that cost you imported ? 

A. Probably around, if I remember, $75 to $80. 

@. At what period during this transaction, what 
years ? A. From 1936 on. 

Q. And cost you $75? A. Yes, sit. 

Q. Imported into the Territory of Hawaii? 

a Yes. 

Q. All right, when you sold that machine for 
cash you had one price and you testified when you 
sold it for time vou had another price. What was 
the cash price on that machine for resale, $75 ma- 
chine? A. $220. 

Q. Cash? A. Toa retail customer. 

Q. Cash, what was the time price on that ma- 
chine if sold over a period of 15 months? 

That was the time price of $220. 

What was the cash price, I beg your par don? 
It would be about $20 less. 

About how much less ? 

$20 less. 

In other words, the cash price was $200 on 
a 875 unit imported if you sold it for cash and $220 
if sold on time, is that right? 

A. That is about right. 

Q. So that you had charged in your financing 
plan approximately $20 on $200 for 15 months? 

Mr. Moore: We object to that. 


FOP OPOb 
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The Court: The objection will be sustained. 
Mr. Cades: I have nothing more, your Honor. 


Redirect Examination 
Of George B. Carey 


Mr. Moore: ‘That is all, Mr. Carey. 

Mr. Moore: The defendant rests. 

Mr. Cades: Our evidence for defense is very 
little, youx Honor, but before proceeding I want to 
move now that the defendant’s counter-claim and 
set off be non-suited for the following reasons: one, 
that they have shown by the evidence that the pay- 
ments made were voluntarily paid pursuant to an 
agreement or agreements entered into between the 
plaintiff and defendant and that the defendant is 
not entitled to recover any stm so voluntarily paid 
or any part thereof. Secondly, that it affirmatively 
appears that the amounts charged were within the 
provisions of the money lenders act of 1933. I had 
better identify that, Act 154 of the Session Laws 
1933, and were also within the provisions of Act 231 
of the Session Laws of Hawaii 1937, the Industrial 
Loan Act, and finally on the third ground that it af- 
firmatively appears from the evidence that if the 
defendant had any claim whatsoever for the recov- 
ery of interest so voluntarily paid, that the same is 
generally procured and is uncollectible under the 
provisions of Act 75 of the Session Laws of Hawaii, 
1939. That is our motion. Fourth, that there is a 
fatal variance between the pleading and purchases 
that is adduced im this case. I think it might be, 
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your Honor, that if the argument is to be had to- 
morrow, I think their evidence is very slight on the 
defense and that could be reserved, a ruling made on 
that. I have no objection on that if counsel] is will- 
ing. 

Mr. Moore: That is all right. 

Mr. Cades: With the understanding that it 
would be in no way prejudicial. 

Mr. Moore: Yes. 

Mr. Cades: There is one deposition. 

Mr. Moore: We have no objection to the depo- 
sition which is to be admitted into evidence. 

Mr. Cades: Would it save time if we would read 
the deposition into the testimony ? 

The Court: I think you can just file it. You 
have the right to read it. 

Mr. Moore: I will stipulate that it has been 
read. 

Mr. Cades: And it may be received without ob- 
jection of the defendant as though read in evidence. 

The Court: If that is agreeable, all right. 

Mr. Cades: I have about two questions from Mr. 
Tennent and the ease is ready. 


MR. HUGH COPPER TENNENT 
resumes the witness stand. 
By Mr. Cades: 
Q. You have already been sworn, Mr. Tennent? 
A. Yes, sir. 
Q. Mr. Tennent, are you auditor for the Realty 
Investment Company, Limited ? A. Yes. 
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Q. That is a Hawaiian corporation? 

A. Yes, sir. 

Q. You state for the purpose of the record 
whether that corporation has different stockholders 
than the Hilo Finance & Thrift Company ? 

A. It has entirely different stockholders and dif- 
ferent directors. 

@. Its books are kept separately ? 

A. Its books are kept separately. 

@. And it has returns filed separately ? 

A. Filed separately. There are two separate 
companies, not linked in any way except by being 
operated out of the same office. Some of the execu- 
tives are the same. 

Q. Mr. Carey, testified that in spite of a per- 
fect performance under note No. 9899 dated Decem- 
ber 1, 1986, he was allowed a rebate of 82 whereas 
he should have been allowed a rebate of $110. Do 
you know anything about that transaction ? 

May I see the note? 

The note? 

I mean the stipulation. 

The stipulation as to payment? 
. Yes. 

Mr. Cades: The witness is looking at defend- 
ant’s exhibit 22-A it is the note No. 9899. It should 
be dated December 1, 1936. 

A. These are the last two typed. It looked to 
me as if the one you have given me is not right. 

Mr. Cades: Carey has testified under oath that 
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9995 has a perfect performance and counsel stipu- 
lated with me the dates there were a lapse in there 
about three months. 

Mr. Moore: Here is the situation on that, may 
it please the court, and the situation was this, that 
in Honolulu there were certain dates that were put 
down im the ledger and there is a different date here 
in Hilo. I stipulated with Mr. Cades that he could 
put on here the Hilo dates, so that there is the situa- 
tion on that. 

Mr. Cades: That doesn’t account for—Here is 
a mathematical problem. The only reason I call 
counsel’s attention, 9995, if your Honor will recall, 
is one of the notes Mr. Carey testified had perfect 
performance, 13037. If your Honor will look down 
2334 the payments are made one in February, and 
one April, and one in March and June and none in 
May, none in June and they pick up in July again. 
fT just want the record to show it. My. Carey may 
have made a mistake. 

Mr. Moore: May it please the court, here is the 
situation. Mr. Carey testified that from his ledger 
the due date from his note was April 2 or 6 and ac- 
cording to his ledger it was paid on April 30. 

Mr. Cades: We asked him whether that ineluded 
all installments and he said, yes. I said, vou are 
sure of that, and he said, yes. I don’t want to eateh 
counsel by surprise. I want the facts to be correct 
before the court. (Argument.) 
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Mr. Moore: I will admit, Mr. Cades, for the pur- 
pose of this record that these two notes according to 
the stamped payment on the note each of these two 
notes, they both appear to be in default and in de- 
fault further than the month in which they were 
to be paid. 

@. Mr. Tennent, I show you 8 ecards that are 
headed George B. Carey and are designated as tem- 
porary loans. I will ask you to look at these cards 
and state to the court if you are familiar what they 
are? WwW. Wes: 

@. Will you explain what they are? 

A. The finance company made temporary loans 
for which the charge there appears to be $7 or is 
about 7 per cent same as about a bank rate. 

Mr. Moore: I object to that. 

Q. Just explain what the cards are? 

A. Thev are entitled temporary loans and repre- 
sent payments temporarily loaned hy the Hilo Fi- 
nance & Thrift Company to George B. Carey. 

Q. These are part of the books of the original 
entry of this concern? A. Yes. 

@. That is on here the disbursements and the re- 
ceipts as made are recorded originally ? 

A. Our record, yes.’ 

@. And these are books of original entry ? 

A. Yes. 

Q. And these cards came from the ledger of this 
eoneern, you know that of vour own knowledge? 

A. Yes. 

Q. Before introducing them, I will first intro- 
duce them in evidence. 
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Mr. Moore: May it please the court, we object 
to the introduction of these on the grounds that they 
are incompetent, irrelevant and immaterial, and 
having nothing to do with the notes here in trial. 

The Court: It may be received in evidence. 

Mr. Moore: Exception. 

The Court: You may have an exception to all of 
these. 

Mr. Moore: ‘There will be a continuing objection 
and exception to all of this line of testimony. 

Mr. Cades: Your Honor, please, counsel has 
stated to us that they raise no objection that they 
did not come from the proper custodian and treas- 
urer. 

@. Will you examine these? From these ledger 
ecards the amount of the loan is shown as the first 


item on each ecard? A. Yes. 
@. And the amount of interest is shown as pay- 
ment of interest? A. Yes. 


Q. And that was computed, the interest in the 
case of temporary loans was not deducted in ad- 
vanee, 1s that right? A. No. 

Q. And it was computed at simple bank rates? 

A. Simple bank rates. 

Mr. Cades: ‘That is all. 


Cross-Examination 
By Mv. Cass: 
Q. Mr. Tennent, the other day when you were 
testifying, a hypothetical question was placed to you 
of what would happen if 14 or 13 notes had been ar- 
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ranged for to be paid back without any cash by the 
proceeds of other notes? 

Mr. Cades: If Your Honor, please, this is highly 
inproper cross-examination. 

Mr. Cass: Just a moment, I am going into this 
examination as much in detail as you are. I am 
not cross-examining him. 

Mr. Cades: Finish your question and T will note 
my objection. | 

Q. This hypothetical question you answered that 
after the 13th note there would be no money and 
thereafter the account would have to be renewed by 
new borrowings or by payment of cash to keep it in 
status quo, is that right? 

Mr. Cades: Your Honor, please, I object. This 
witness has been put on purely for formal mat- 
ters 

The Court: Do you want to reopen your case? 

Mr. Cass: Your Honor, please, the subject of 
this account, this whole account this witness testi- 
fied the other day was in accordance with an agree- 
ment. | 

The Court: That is right. 

Mr. Cass: Which he reached back beyond that 
covered every running transaction in this detail. 

The Court: That is correct. 

Mr. Cass: When they put the witness back on 
the stand and started to ask him about that particu- 
lar account and then the subject of that contract is 
open to cross-examination. 

The Court: Yes, but Mr. Moore had the right at 
that time. 
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Mr. Cass: J have the right also on the reopon- 
ing. I would like to reopen that if the court will 
allow me to. 

Mr. Cades: And you put the gentlemen on as 
your witness. 

The Court: You may ask him. This is recross- 
examination. 

@. (By Mr. Cass): That is the situation in the 
hypothetical question, is it not? 

A. You would have to go back and ask questions 
as they were before. I can’t say, yes, to that. 

@. Would a series of computations on a note for 
$1165 in which the payments run out in 13 pay- 
ments, on the 14th note. A. On the 14th note. 

@. Thereafter the man got no more money for 
any extensions that he borrowed? 

A. Yes, he continued therein on that basis. 

Q@. Now, in the actual transactions with Mr. 
Carey was there a time in this general Joan agree- 
ment when that situation in fact existed that he had 
borrowed so much money on notes that he could 
no longer horrow on the same kind of notes without 
putting in additional money or repaying some of 
those notes? 

A. I think you will find that once or twice that 
condition went along. 

Q. For several months or a year or more? 

A. Three or four months [ imagine. 

Q. And that at the end of that period or at the 
time when this last note was due and Mr. Carey had 
to borrow this money as vou say he did, he could 
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have wiped out the entire borrowing by paying off 
all installments that were then due or that were rep- 
resented on the note, could he not? 

A. I don’t quite understand the question. You 
mean he could have wiped out the $6942. 

@. If he brought that inte the office yes, plus 
the interest that had been charged on the note into 
the office, he could have wiped out the entire ac- 
count, could he not? 

A. Yes, of course if he brought the money in, 
sufficient money in to pay it. 

Q. A letter is introduced in evidence here signed 
by vou in which suggestion is made that the Hilo ac- 
count be paid off. That letter was dated December 
30, 1936. 

Mr. Cades: Your Honor, please, that is a mis- 
statement of the evidence. ~ 

Mr. Cass: Lets have the letter, please. The let- 
ter speaks for itself. Is this your letter, Mr. Ten- 
nent ? 

A. Yes, a letter signed by myself. 

Q. In that letter I am reading: ‘‘T must ask you 
therefor to arrange to withdraw these contracts 
within the next few days by repaying all of the Hilo 
loans or at Jeast that portion which is not covered 
by Hilo contracts.’’ That was vour suggestion? 

A. J think the whole letter is a part of that. It 
is impossible to take four lines out to get the mean- 
ing. 

Q. That is what you said to arrange to pay off 
the whole Hilo loan? 
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A. No, I’ll read the whole letter and then the 
sense is carried. 

Mr. Cades: Strictly, that is a motion to strike. 
The letter speaks for itself. 

Q. If Judge cares to hear it Mr. Tennent can 
read it. 

A. December 26, 1935 (Reads the letter.) 

The Court: What do you want to ask him about 
the letter? 

Mr. Cass: I asked him whether or not he didn’t 
suggest to Mr. Carey to pay off the Hilo loan, and 
he said, it is contained in the letter. It is the under- 
standing—— 

Mr. Cades: Wait a minute, he is going to ex- 
plain. 

The Court: Just a moment. 

A. What the letter means is that Mr. Carey sent 
over contracts of some other item than Hawaii. 
The agreement with the Hilo Finance & Thrift was 
that it was to be local contracts of this Island, but 
he sent them over, the Hilo Finance & Thrift made 
that particular loan and when I went over there to 
audit the matter as an auditor of the Hilo Finance 
& Thrift Company, the matter was drawn to my at- 
tention or I found it in examining it—I couldn’t tell 
vou—but at any rate it was not in accordance with 
the agreement, so that letter is suggesting that that 
particular loan of $2000, whatever it was $330, be 
either paid off, that particular one, because the col- 
lateral was not the kind of collateral that he sent 
over, Hilo contracts, in exchange for the others. I 
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admit the way the Hilo loan should be paid off 
means that loan and the answer of the letter will 
show that. There was never any suggestion that the 
whole of the loan should be paid off because some 
of the collateral sent out was not—— 

Q. What do you mean by differentiating in this 
letter between all of the Hilo loans or at least that 
portion which is not covered by Hilo contracts? 

A. Because some of the contracts sent out would 
be Hilo contracts, might be $1000 of that $2330. 

®. But all of the Hilo loan to your mind means 
to only so much that refers to the Honolulu con- 
tract? 

A. That refers to one contract $2330 but that 
particular loan, the collateral that was sent over 
with the loan was mostlv of contracts from some 
other Island. . 
Mr. Cass: Well, the letter speaks for itself, Your 
Honor. 

Q. Now, you have said that Mr. Carey had the 
privilege if he wanted to of coming in at any of 
these terms and putting the money down and re- 
deeming all the notes and collateral, is that right? 

A. Yes. 

Q. Then, when at the end of this 13th month Mr. 
Carey, or whatever month it was, that Mr. Carey 
had exhausted his borrowing capacity without fresh 
money, if he had come in and put down the amount 
then, he could have taken all of his notes out with 
the collateral and that would have ended the loan? 

A. He eould have gotten his rebates. 
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@. And the account then stated was the amount 
due on all the unpaid installments on the loans then 
in the hands of the Hilo Finance & Thrift Com- 
pany ? 

A. I think if the note called for a 15 month loan 
he had come in and wanted to pay it off, the prac- 
tice of the finance company was to rebate the inter- 
este 

Q. Yes, I wasn’t speaking of that. 

A. He could have got large rebates but he was 
due 

Q. To come there at any time and they would 
strike a balance of the amount that was due at that 
time and he would pay over the money? 

A. Yes. 

Q. In order to get an extension when you have 
to move that same amount of money forward a 
whole month he had to put in a new note which 
would pick up the oldest installment on all the notes 
in the Hilo Finance & Thrift Company and in addi- 
tion thereto he would have to pay interest on the 
new note that he put in. IT am asking what the 
agreement was? 

Mr. Cades: I object if this is a hypothetical 
question. 

A. There was no agreement that Mr. Carey 
should borrow every month. If he chose to come in 
and borrow that month, he could apply the pay- 
ments the way he liked. If he wanted the cash he 
could take cash; if he didn’t want cash he could ap- 
ply it on some other notes and of course he could 
apply it on all kinds of notes. It was up to him. 
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@. But in order to extend the note and move all 
bonds and notes, cancel old notes and put new notes 
in it, he had to pay the prepaid interest on the note, 
isn’t that true? 

A. ‘There was no extending, as I see it, to extend 
the note. He came in with the new note and if all 
those payments were going to be applied oun back 
notes, obviously he would have to pay the-—— 

@. He would have to pay then, at the beginning, 
he would have to pay on that note the amount of 
prepaid interest for that tvpe of note that he put in? 

A. It was well shown in the demonstration here. 

Q. That would be in the case of, $330 notes that 
he would have to prepay and now the next month 
that came along if he had done that when he put in a 
note he had to pay another $330 and complete the 
process, is that right? 

A. That is the way that he chose 

@. That is the way he chose to do it and the way 
that it was done. 

A. You ean find out in some instances In vour 
sheet probably where all the proceeds from the notes 


were applied on other notes. Therefore it was ob- 
vious that some payments was made to the company. 
I think we showed yesterday that if vou took your 
example, vou started to show that in this hvpotheti- 
eal case you would keep on loaning money for 13 
months, the company never got a dime back, Qh- 
viously that point must come where the company is 
going to get something back in the way of interest. 
Q. I was not disputing that, Mr. Tennent. 
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A. So that obviously otherwise the company 
would be loaning its money for nothing, so that if 
you took such a hypothetical case you would reach 
a point sometime where there must be some money 
going to the company. 

Q. I was speaking to the actual thing that hap- 
pened. When Mr. Carey didn’t get any money by 
the raising of new loans, he paid $330 and put in a 
new loan to cover the back installments, did he not? 

A. I am sure you will find some instances here 
and there but it is by no means a constant oceur- 
rence at all. 

@. Now, you testified yesterday, Mr. Tennent, 
that the amount of interest, the lowest amount that 
you testified to on any of these loans was 14.1 per 
cent in anyway of figuring these loans of discount 
or otherwise ? 

Mr. Cades: We object, that is a misstatement, 
Your Honor. The rate was 14 per cent. (Argument.) 

Mr. Cass: I agree, that is the statement. If re- 
bates were allowed, it was 14 per cent. 

Q. Now, Mr. Tennent, I will show vou a carbon 
copy of a letter which apparently bears your initial 
and ask you if that is vour letter? 

A. That is my letter. 

Mr. Cass: We offer in evidence the letter dated 
January 20, 1939, directed to the Hilo Finance & 
Thrift Company and signed by Tennent and 
Greaney, Mr. Tennent, president. 

Mr. Cades: We object to the admissibility of the 
letter. It is nothing more than a statement of two 
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parties trying to settle the matter of a rebate. 
(Argument) It will merely confuse the record even 
further. 

Mr. Cass: The letter is offered to show that Mr. 
Tennent advised the Hilo Finance & Thrift Com- 
pany that even after deducting all the rebates that 
might be allowable, the effective rate of all these 
loans were 16 per cent with a thirty-three and a 
third per cent rebate allowance. 

The Court: IJ will allow that. 

Mr. Cades: Exception, Your Honor. 

Q. You are a certified public accountant, Mr. 
Tennent? A. Yes. 

Q. And have been for many years? A. Yes. 

Q. And for many years you have represented 
various finance and loan companies loaning money 
in the Territory? A. Yes, sir. 

Q. You then are familiar with the laws con- 
cerning the interest rates that may be charged in 
the Territory of Hawaii? A. Yes. 

Q. You knew then at the time that letter was 
written and at the time these loans were made it 
Was a criminal offense for a finance company to 
loan at a rate of more than one per cent a month? 

Mr. Cades: We object. 

The Court: I will sustain that objection. That 
is a conclusion. 

@. And did you ever advise Mr. Carey that the 
effective rate of his loans were 16 per cent? 

A. Very often. In talking over Mr. Carev’s af- 
fairs with him I pointed out to him that his bor- 
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rowings from finance companies cost him compared 
with bank borrowings around that figure as would 
be borne by his anditor’s books but that was, well 
for that 16 per cent this roughly where that figure 
comes from. Of course these interest rates if you 
are trying to pay 16 per cent and the 14, the 14 was 
on the calculation, you will get a slightly different 
result. I think I explained it in the testimony. So 
any time it was put in I would be entitled to digress 
on the letter, I didn’t want anv wrong instruction 
put on it, if I am entitled to it 
The Court: Yes, yon can make any explanation 
vou want to. 


A. I didn’t know that a dispute had arisen he- 
tween Mr. Carey and the finance company about 
these rebates and when I found out that a dispute 
had arisen, I went down after discussing it with 
Mr. Carey and so on. I went down on my regular 
visit to Hilo and attempted to arbitrate between the 
two parties. They were both clients of mine and I 
wanted to straighten the matter out. The Hilo Fi- 
nance & Thrift Company for two or three days re- 
fused to give these rebates in dispute, but finally 
the company through their executive. My. Hill, said 
okay, we will give Mr. Carey all the rebates pro- 
vided Mr. Carey on his part makes a fair contribn- 
tion or fair settlement towards the dispute, and I 
thought the matter was settled. So I came back and 
after discussing it with Mr. Carev or his assistant, 
these rebates I think that was almost amounting to 
around $2000. Mr. Carey could have got those for 
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payment of around $500. How the #500 is referred 
to is covered in that letter but I said after leaving 
off so much for the delinquency, that we would con- 
sider these roughly as a monthly delinquency and 
we would consider that portion of the rebate would 
not be allowed. Mr. Cass, I have in my brief case 
made a similar proposal—if you would like to have 
that—by letter to them which he made the same 
propositions only he used a much higher or different 
rate of interest. 

Mr. Cades: That letter that you refer to has been 
introduced in evidence. This exhibit Plaintiff’s Ex- 
hibit K this witness was not present when it was 
introduced. 

A. J was trying various ways of figuring to ar- 
rive at a figure that would be or we could settle this 
matter outside. So what I did was purely a matter 
of negotiating to try and get a figure of settlement. 

Q. Now, Mr. Tennent, these special loans that 
vou have the cards, are those loans made to Carev’s 
Honolulu office, were they not? 

A. Iam not familiar with all of them but some 
of them I know were made for machines which came 
down from the Coast and were routed hy Mr. Carey 
to here. Before he could lift the machines off the 
wharf—I may be wrong on this—bhbefore he lifted 
them off he had to get the money to get the things. 

Q. You picked up the draft and let the machines 
come through? 

A. The others are given for other purposes. 

(. But there are a couple of those loans in there 
that Mr. Carey endorsed, notes for his employees 
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and they finally were charged to him. But none of 
those special accounts had anything to do with the 
general financing agreement that you had originally 
to finance the Hilo office, did they? They were 
aside of the main agreement of financing which we 
have been going into here in court; they were an- 
other transaction. Funds from this may have been 
used to pay those but as far as the agreement for 
those notes that was a separate agreement from that 
of the general financing? 

A. Yes, proceeds of those loans sometimes paid 
these and if possible some of these were borrowed 
to make up payments on these. 

Q. But that list of loans which is a special side 
agreement is not part of the general picture of those 
loans? A. Yes, sir. 

Q. These notes that are sued upon have a pecu- 
liar clause. Have you ever noticed it; that there is 
no objection on the part of the Hilo Finance & 
Thrift Company that thev become delinquent the 
minute a payment is missed? Had vou noticed that 
clause in these notes? 

A. I wouldn’t be surprised there was a clause in 
there like that. I can say that but I don’t think T 
have ever seen that. An installment agreement 
would not have such a clause in it. 

Q. It does not have any objection on a default, 
does it? 

A. J don’t get your question. 

. Read the clause referred to. (Reads the 
clause. ) 
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The Court: No objection in there. That is fine. 

Q. Now, in calculating the interest on the notes 
now before the court, particularly these 8 notes that 
are embodied in this complaint, did you figure the 
interest rate on those notes at all? 

Mr. Cades: I take it we are back in the case 
in chief. Do you want to reopen on the ease in 
chief ? 

The Court: I will let him answer the question. 

ie ies: 

Q. Did you take into consideration the fact that 
that automatic default clause was in those notes? 

A. No. 

Q. And that the notes bear no interest whatso- 
ever from—— 

A. What do you mean by the automatic default 
clause, the one you just read ? 

@. The one I just read. 

A. JI never took that into consideration. 

Q. Where there is no objection to a default or 
no objection to continuing the note, if the default 
on the part of the payee and the note becomes due 
at an earlier time than the face of the note by rea- 
son of that default, the interest rate for the term is 
charged, is it not? 

A. JI think you would have to put a lawyer on 
the stand. 

Mr. Cades: Your Honor, please, that calls for a 
conclusion of law. (Argument.) 

The Court: JI will sustain that objection. 
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Q. But you haven’t any idea what the interest 
on these notes is up the date of default considering 
that default as being the end of the term of the 
note? 

Mr. Cades: Same objection because the law pro- 
vides what happens in the event of default. (Argu- 
ment. ) 

The Court: I think that is correct, Mr. Cass. I 
will sustain that objection. 

Mr. Cass: That is all, Mr. Tennent. 

Mr. Cades: That is all. 

The Court: Thank you. 

Mr. Cades: Let’s see, we were on the defense of 
the counter-claim. We rest. And now we will renew 
our motion that the counter-claim be non-suited on 
the grounds that we have stated it and the situation 
of the record is this, that there is not only a motion 
for non-suit to rule on but there is still a motion for 
a demurrer whieh still raise the problems of law. 
(Argument. ) 

Mr. Cass: The court please, this argument does 
not concern my conduet in this case or the conduct 
of mv associate. (Argument. ) 


(Discussions and arguments were had.) 


The Court: We will take an adjournment until 
tomorrow morning at 9 o’clock. 
(Areuments were had on the 26th day of 
June, 1948.) 


This Is lo Certify the foregoing to he a true and 
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full transeript of the proceedings had in the above 
entitled matter before the Honorable Ray J. 
O’Brien. 


/s/ ANNABELLE KEKUNA, 
Court Reporter. 


[Endorsed]: Filed Third Cireuit Court July 10, 
1944., W. R. Whittington, assistant clerk. 


[Endorsed]: Filed July 21, 1944. Chas. H. K. 
Holt, clerk Supreme Court. 


DEFENDANT’S EXHIBIT 1 
$2,330.00 T. H., April 10, 1934 


For Value Received, I promise to pay to the order 
of Hilo Finance and Thrift Co., Ltd., at its office, 
the sum of Twenty Three Hundred and Thirty and 
No/100 Dollars payable in installments and on such 
dates as indicated in the Schedule endorsed hereon. 


Bon Seake. also promise to pay to the order of 
Jee interest on the balance for the time being 
remaining unpaid, at the rate of............ per cent per 
annum, payable monthly, principal and interest pay- 
able net over and above all taxes. 

In ease of default in any payment of any install- 
ment of interest or principal, the entire debt with 
interest thereon after maturity at 10% per annum, 
shall immediately become due and payable at the 
option of the holder thereof. Should any suit for 
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collection be instituted the undersigned shall also 
pay the costs of collection including a reasonable 
attorney’s fees. 

Secured by collateral agreement and assignment 
of conditional sale agreement of same date. 


/s/ GEO. B. CAREY, 
1112 Bethel St., 
Address: Honolulu, T. H. 


Installment Note 
(Stamped): Hilo Finance & Thrift Co., Ltd. 
Paid 7/24/35. By /s/ A. C. White. 


Endorsements on Back of Note Dated April 10, 1934 


Due Install. ° Due Install. 

Date Due Date Due 
il 0) Ces $155.32 9 1720735. 2 $155.32 
0720/34... ......2- 158.32 10 2/20/3422 155.32 
8 7/20/34............ 155.32 HW 3/20/35... 155.32 
A 8/20/34 cceccccseee 155.32 12) 94/2073 ee 155.32 
> 820) 3) Wish) 3 13. 5/207 35 165.32 
Onl) 207 34......-....-- 150.32 14. %G7/20/352. V5Ges2 
( (hy 20 5: SB 15) e720 3052. one 2 
on 127/20734..........-- ij aoe 


Subject to rebate of $54.36 interest if payments made on due 
date throughout. 
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DEFENDANT’S EXHIBIT 1-A 
Note No. 6748 


Date of Note, 4/10/34. Date of Loan, 4/10/34 


‘Lotalmmoatmorriaice Of NOtEC..............-.........-..--. 
Interest deducted in advance..........0.............-- $ 330.00 
Cash received by Defendant........................-- 1,611.70 
Paid on notes to Realty Investment Co......... 310.64 
Credited to pre-existing notes due to 
Jel, 1, 10, (OC 06 Gea 77.66 
Payments received by Plaintiff: 
Date Amount 
We) s: $155.32 
CA) Se ES S74 
MO 1155.32 
V1 155.32 
0 Ne loge 
O20) 155.32 
Oy oe: 155.382 
LAS SSS 155.32 
2 Doo 
2 PND) Soca 15532 
EVD 5 do ars2 
SL /EIS/ Shae or 165.32 
0) 22/5) 155.32 
O16 So 155.32 
VOSS So toaa2 
U2 OS .20 


Unpaid Balance of total loan or face 
of note 


Rebate of interest paid to Defendant 
UPENLIS SS jie Eee 
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$2,330.00 


2,330.00 


2.330.060 


2,330.00 


54.36 
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DEFENDANT’S EXHIBIT 2 
$2330.00 T. H., May 11, 1934. 


For Value Received, I promise to pay to the order 
of Hilo Finance and Thrift Co., Ltd., Hilo Hawaii, 
at its office, the sum of ‘I'wenty Three Hundred 
Thirty and No/100 Dollars payable in installments 
and on such dates as indicated in the Schedule 
endorsed hereon. 


ANG re also promise to pay to the order of 
7.) eee interest on the balance for the time being 
remaining unpaid, at the rate of............ per cent per 


annum, payable monthly, principal and interest pay- 
able net over and above all taxes. 

In case of default in any payment of any install- 
ment of interest or principal, the entire debt with 
interest thereon after maturity at 10% per annum, 
shall immediately become due and payable at the 
option of the holder thereof. Should anv suit for 
collection be instituted the undersigned shall also 
pay the costs of collection including a reasonable 
attorney’s fees. 

Secured by collateral agreement and assignment 
of conditional sale agreement of same date. 


/3/ GHOD BE. CAREY. 
1112 Bethel 8t., 
Address: Honolulu, T. H. 
Installment Note 


(Stamped): Hilo Finance & Thrift Co. 
feds Piso iby /s/A. ©, Writes 
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Endorsements on Back of Note of May 11, 1934 
Amount of Note, $2,330.00 


Due Install. 

Date Due 
eV) 0 $155.32 8 
2 7/20/84............ 155.32 9 
B §8/20734-......:-- 155,32 10 
es) 4) 3 155.32 11 
Dp BO 207 sae......... 155.32 12 
6  11/20734............ 155.32 Me 
2/207 G4... 5532 14 


15 


Due Install.. 
Date Due 
1/20/3022 $190)02 
2720/31. 15oes2 
BVVAUS Deere nee 155.32 
4720/35.........-.- Loie2 
5/20/35... 15d32 
6/20/30. We 3r4 
W207 30 155.32 
Ley PAU Oe eeran 55.02 


Subject to rebate of $54.36 interest if payments made on due 


date throughout. 
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DEFENDANT'S EXHIBIT 2-A 
HILO FINANCE & THRIFT CO., LTD. 
Note No. 6845 
Date of Note, 5/11/34. Date of Loan, 5/12/34 


Total Iboan or face of Note.........-..-2.--.-cc2001-= $2,330.00 
Interest deducted in advancee............--.......-- $ 330.00 
Cash received by Defendant...........................- 1,456.38 
Paid on notes to Realty Investment Co....... 310.64 
Credited to pre-existing notes 
Ibweto He ae Tl. Coz Litd.....222e 232.98 2,330.00 
Payments received by Plaintiff: 
Date Amount 
VMN BAe ee ee Oe $155.32 
MON 2.28 o ods oe dda sie eelsndacSoagok 15 a2 
(CUE aie eee eee one nen 155.82 
ie yy OS eae 155.32 
NUON SE eens tsa cate as occeestkcsecsceseadecade 155.382 
10 TS) 5 Se 155.32 
12) 10062 EEE Se 155.32 
cL /2535// 2S eee ee a RS 155,32 
PRY es Os cee cncca ccd AGdeoee scant 155.32 
5/2/51 eae ere 155.32 
BOW RO aoe aes ceo de ede cce a 155.32 
De Oe cao ahd at alas dates eee 155.32 
(1/5/50 eee ar ee 155.32 
ULES a ere I 155.32 
o/h 2 a SE 155.32 
2,330.00 
Unpaid Balance of total loan or face 
Oil OC a eens Ok ———— 
2,330.00 


Rebate of interest paid to 
Weren@ant eS 720 [30 .ccatssa lsc .eoec eens cseecee es 54.36 
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In the Supreme Court of the Territory of Hawaii 


No. 2579 


GEORGE B. CAREY, 
Petitioner, 
VS. 


HILO FINANCE & THRIFT CO., LTD., 
Respondent. 


STIPULATION 


In this cause it is stipulated by and between the 
parties through their respective counsel for the 
purpose of abridging the transcript of the record 
herein on appeal to the United States Cirenit Court 
of Appeals for the Ninth Circuit, that the 32 notes, 
heing Appellant’s Exhibits 3 to 34 inclusive, the 4 
notes referred to in Appellant’s Exhibits 35A, 36A, 
S7A and 38A and the 8 notes, being Appellee’s 
Exhibits A to H, inclusive, which are identical with 
the eight notes made Exhibits to the amended com- 
plaint are all in the sum of $2330.00, each except 
Appellant’s Exhibit 34, and the note referred in 
Appellant’s Exhibit 837A, which are in the sum of 
$1,165.00, that all notes are dated respectively, as 
follows: June 14, 1934, July 16, 1934, August 9, 
1934, September 18, 1934, October 19, 1934, Novem- 
ber 16, 1934, December 17, 1934, January 21, 1935, 
February 19, 1935, June 12, 1935, July 23, 1935, 
August 30, 1935, September 20, 1935, October 22, 
1935, November 19, 1935, January 28, 1936, Feb- 
ruary 21, 1936, March 17, 1936, April 24, 1936, May 
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26, 1936, June 26, 1936, July 27, 1936, August 7, 
1936, August 28, 1936, September 29, 1936, October 
30, 1936, December 1, 1936, January 7, 1937, Feb- 
fuary 10, 1937, March 9, 1937, April 9, 1937, April 
16, 1937, May 28, 1937, June 29, 1937, July 30, 1937, 
August 3, 1937, August 31, 1937, September 28, 
1937, October 29, 1937, November 17, 1937, Novem- 
ber 30, 19387, December 31, 1937, January 31, 1938, 
February 28, 1938; that all said notes were exe- 
cuted by appellant and made payable to appellee 
in 15 equal monthly installments, beginning the 
month the notes were executed or the following 
month and are on the following form: 


Collateral Note 
$2330.00 


For value received, I, we, or either of us, jointly 
and severally promise to pay to the order of Hilo 
Finance and Thrift Company, Ltd., of Hilo, Hawaii 
at their office the sum of Twenty Three Hundred 
Thirty and No/100 Dollars in 15 equal installments 


of $155.32 each on the ...... of each month follow- 
ing the date of this note, with interest from ma- 
turity at the rate of ...% per annum until paid 


with ten per cent additional on amount unpaid, if 
placed in the hands of an attorney for collection, 
having deposited with and pledged to said Finance 
Company, as collateral security for the payment 
of this note, and all other labilities of the under- 
signed to the legal holder hereof, whether direct, 
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contingent, heretofore or hereafter contracted, the 
following property, to-wit: 

Secured by collateral agreement and assignment 
of conditional sale agreement of same date. 

Default in the payment of any installment hereon 
shall render the unpaid balance on this note due 
and payable, and the owner or holder hereof may 
at any time thereafter sell all or any part of said 
collateral at public or private sale, with or without 
notice of the time and place of sale and without 
notice of the time and place of sale and without 
demand of performance. 

The owner or holder of this note may buy any 
of said collateral at said sale, and the proceeds of 
the sale shall be applied first to the payment of 
expenses of making such sale, including a reason- 
able attorney fee, if any attorney is employed; 
second, to the payment of the principal debt hereby 
secured and the interest thereon after deducting the 
unearned interest theretofore charged on the im- 
matured installments; third, to the payment of any 
other debt which the undersigned may now or here- 
after owe the owner or holder of this note, either 
as principal, co-maker, surety, endorser, or other- 
wise, and if any surplus remains the same to be 
paid to the undersigned. 

The makers, co-makers, endorsers, sureties or 
guarantors of this note each for himself, hereby 
severally agree to pay all costs of collecting or 
securing, or attempting to collect or secure, this 
note, including a reasonable attorney fee, whether 
the same be collected or secured by suit or other- 
wise, and severally waive demand, presentment, 
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protest and/or notice of protest, sale, demand or 
suit, and all other requirements necessary to hold 
them and agree that time of payment may be ex- 
tended without notice to them of such extension. 
The owner or holder of this note is hereby author- 
ized to apply, on or after maturity, to the payment 
of this note any funds in its possession belonging 
to the maker, co-maker, surety, endorser, guarantor 
or any one of them. 

It is further stipulated by and between the 
parties that the words and figures appearing on 
the back side of each of the eight cards, being Ap- 
pellee’s Exhibit N, are irrelevant and may be omit- 
ted from the transcript as directed in the praecipe. 

Dated at Honolulu, T. H., this the 31st day of 
July, 1947. 

/s/ BRAHAN HOUSTON, 

Attorney for 

George B. Carey. 
SMITH, WILD, BEEBE 
& CADES, 

Attorneys for Hilo Finance 

and Thrift Company, Ltd. 
By /s/ J. RUSSELL CADES. 

I do hereby certify that the foregoing is a full, 
true and correct copy of the original on file in the 
office of the clerk of the Supreme Court of the 
Territory of Hawaii. 

Dated, at Honolulu, T. H., Aug. 2, 1947. 

[Seal] /s/ LEOTI V. KRONE, 

Clerk, Supreme Court, 
Territory of Hawaii. 
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APPELLANT’S EXHIBIT 3-A 
HILO FINANCE & THRIFT CoO., LTD. 
Note No. 6962 
Date of Note, 6/14/34. Date of Loan, 6/16/34. 


Motaleeeansornace of Note..................-.-..--.---- $2,330.00 
Interest deducted in advance..............-..2----- $ 330.00 
Cash received by Defendant.................-..2...---- 1,301.06 
Paid on notes to Realty Investment Co......... 310.64 
Credited to pre-existing notes due 
tomer I) CO., Litd...........-..--...-0s-----c0- 388.30 2,330.00 
Payments received by Plaintiff: 
Date Amount. 
7/2. $155.32 
WIS 155232 
GLE I A 5a 155.32 
L/L) A a 155.32 
NO Oooo 5 ocd e cncevenceowsesceecese 155.32 
1D A8/ 30 155.32 
2 en 155.32 
2S 155.32 
SY 2/5 155.32 
ALIS |S) ee 155.32 
SS ce ee 15932 
C/G (30 Voe82 
TLL Wo oran 
OD CS 155.32 
SE on 155.52 a 
~~~ 2:330.00 
Unpaid Balance of total loan 
ww 1210S Ol 10. ———— 
$2,330.00 


Rebate of interest paid to 
Weimar, 9/23/35... ...2ccccccccecceccee-seeeceae 54.36 
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APPELLANT’S EXHIBIT 4-A 


HILO FINANCE & THRIFT CO., LTD. 
Note No. 7049 


Date of Note, 7/18/34. Date of Loan, 7/18/34 


Totalsleean, or face of Note..........22.222eee 
Interest dedueted in advanec....................-..- $ 330.00 
Cash received by Defendant.......................- 1,145.74 
Paid on notes to Realty Investment Co....... 310.64 
Credited to pre-existing notes due 
HOM ied) Socesl CO... Lite... 2c. ee 543.62 
Payments reeeived by Plaintiff: 
Date Amount 
(S/S SA Eee ee PER OR RMER I $155.32 
Da Bek cna Nee oe sec ee 155.32 
O21 Se es ac eae 155.32 
2 ae eee ba s2 
12 ALLS AST aie acel eneneeneoenee 155.32 
N23) AO MO 2 oe Beale 155.32 
2A. aa a 155.32 
HCAS 5 ae a eS BP ON eR OE Jo 5t32 
4 »/ O10) 3 ene 3 ERM ERE re NOB a 
Oy 22a 25 see Re ERE 155.32 
0/1) [0/2 ee ee eam 155.32 
TLS OCDE DEER IOS oe 155.32 
(0) A Seen RIE Oe, 155.32 
OT eT RONEN EME 155.32 
WB BO. va se een vec occtaele cds v se teceee eee lo5.52 


Unpaid Balanee of total loan or 
faee of note 


Rebate of interest paid to 
Werencdant, 10/23 /3)......:.:::-.:.22 eee 


$2,330.00 


2,030.00 


2330.00 


2,330.00 


54.36 
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APPELLANT’S EXHIBIT 5-A 


HILO FINANCE & THRIFT CO., LTD. 
Note No. 7118 
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Date of Note, 8/9/34. Date of Loan, 8/16/34. 


TGialeioan or face of Notc.-..................--....-.-- 
Interest deducted in advance...................-...-- $ 330.00 
Cash reeeived by Defendant....................--.--- 990.42 
Paid on notes to Realty Investment Co....... 310.64 
Credited to pre-existing notes due 
bomber. CO., Witd.....-..-.....2---ce0c------ 698.94 
Payments received by Plaintiff: 
Date Amount 
VBE Se $155.32 
O28) Waa se 
A/S oro2 
TEAS (8, a ee ga a2 
(20/0) oe eats 324 
LEO JES, 2 oara2 
2 Oe 67.98 
5) 35 68.34 
AL 0/3 155.32 
02/35 a ae 155.32 
0/ O/) 155-32 
CES ee 155.32 
S/O). 155.32 
(SEL 155.32 
LES fGen 155,32 
JIL 20355) 155.32 


Unpaid Balanee of total loan or 
HeRCCMOUMTIOUC. <_<. ....-cccsecseecccnevencee-edennee-nne ae 


Rebate of interest paid to 
Menemdamt, 11/20/30. ..c..2.--.a..ecccccccsccctceees 


$2,330.00 


2,330.00 


2,330.00 


$2,330.00 


54.36 
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APPELLANT’S EXHIBIT 6-A 


HILO. FINANCE & THRIFT CO., LTD. 
Note No. 7252 


Date of Note, 9/18/34. Date of Loan, 9/22/34. 


Metalsiigan or face of Note......-....-..-<----.c00------ 
limieccsteacducted itvadvanee...... ee $ 330.00 
Cash reeeived.by Defendant............-..2..------+- 835.10 
Paid on notes: to Realty Investment Co....... 310.64 
Credited to pre-existing notes due 
come Boke ET. Co., Ltd .occc.cccccece ee 854.26 
Payments reeeived by Plaintiff: 
Date Amount 
21/25 ae ie aT $155.32 
Ji 575 Sa 155.32 
12/4/25: Se ene eee MnP Ener EES BB ee 
ey eM 2a eee 155.32 
PADS ea ae Aa OEE EPOP aoe 
SVS LL) a aceasta 155,32 
GL 210 ES ee PORTER 155.32 
aN De cs ss axis dan Oe 67.98 
Bey Oronoco. 2 esa ssakcl acne 87.34 
0/12/35 ie eames 155.32 
Sy os on se ect 155.32 
1 (Cet aaa, 155.32 
LS) 55 arene enn 155.32 
1) /223.y/ 3) a ce ee ET 155.32 
BO en cs no ccaseeaagnnceecets Secesec dees 155.32 


Unpaid Balance of total loan or 
face of note 


Rebate of interest paid to 
Defendant, 12/31/35 


$2,330.00 


2,330.00 


2,330.00 


$2,330.00 


54.36 
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Meer LoANt’S EXHIBIT 7-A 
HILO FINANCE & THRIFT CO., LTD. 
Note No. 7339 
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Date of Note, 10/19/34. Date of Loan, 10/20/34 


ovale cam Ore Face OL NoOte..........--nc-ca-cecsseneee 
Interest deducted in advanee..............02........ $ 330.00 
Cash received by Defendant......................0.... 679.78 
Paid on notes to Realty Investment Co....... 310.64 
Credited to pre-existing notes due 

tome BD. OO., Litd...........c.-ccceces--e- = 1300956 
Payments received by Plaintiff: 

Date Amount 
ALS / 2 ee er $155.32 
OS Cs ne 155.32 

Wi) 55 ee Na aPs 
20/5 155,32 
2/8 (SS 155.32 
A 2) fe 195.32 
SO) JO ee ee 155232 
O15 See er 155.32 
Nao Dooce ratacscaceenseceeeessoeacsesen 155.32 
Of 21/5 155.32 
CS ee re ioe 
O22) Se 159.32 
LAL 0) SS jo32 
2/2 eee ene 155.32 
1 ANS (oe 155.32- 


Unpaid Balance of total loan or 
ere MCD TOU xa oo ckd os: cddceceuneeccecegeeece ee 


Rebate of interest paid to 
WDecenoamt, 1/28/SD.....<2.cccesoc--ce-ceceeeteeeaee 


$2,330.00 


/ 2,330.00 


2,330.00 


04.36 
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APPELLANT’S EXHIBIT 8-A 


HILO FINANCE & THRIFT CO., LTD. 
Note No. 7428 


Date of Note, 11/16/34. Date of Loan, 11/19/34 


Total Loan or faee of Note .....2............2-000-00000 
Interest dedueted in advanee ....................... $ 330.00 
Cash received by Defendant........00.0.000..0......- 524.46 
Paid on notes to Realty Investment Co....... 310.64 
Credited to pre-existing notes due 
pontaeeehimore a. CO... itd. ciccscece tse ee 1,164.90 
Payments reeeived by Plaintiff: 
Date Amount 
ZL Gy G2: Ses ane ae nee teen $155.32 
Na Ole aces 22h scts ee oetaes ees se seca 155.32 
MANN RO sao oa eo sua hs pine sndwacte he vevacle, N52 
E250 ee a 155.32 
OV os Mi 2a shoo Sao ciate sees Soeke ee 77.56 
Mls en ae eee ere 77.76 
5 2D SO PE 155.32 
(0/15) 63)5) 155.32 
LSS a eee en 155.32 
10/2155 155.32 
LE Se a eee 155.382 
i) 22/2 ae ee 155.32 
Lf) 155.32 
1/3) / 3 5 155.82 
155) 31 oe en Ie 155.32 
BND ons nsscoxs2nen scceguccenuciecuessecsies 15Gr52 


Unpaid Balanee of total loan or 
TEXGOOO1E 00) ete nee en aE CEE 


Rebate of interest paid to 
Deremdant, 2/24 /36......ccc.-cc0cccscccccecadscasees 


$2,330.00 


2,330.00 


2,330.00 


$2,330.00 


54.36 
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APPELLANT’S EXHIBIT 9-A 
HILO FINANCE & THRIFT CO., LTD. 
Note No. 7559 
Date of Note, 12/17/34. Date of Loan, 12/18/54. 


Metal Woan or face of Note...................-..-..-.. $2,330.00 
Interest deducted in advancee.................0.....0.. $ 330.00 
Cash received by Defendant..........000......0........ 369.14 
Paid on notes to Realty Investment Co....... 310.64 
Credited to pre-existing notes due 
tomnimmmecr  Co., Ltd....................-....-.. 1,320.22 2,330.00 
Payments received by Plaintiff: 
Date Amount 
Wes 2) $155.32 
Lh ne Ee ay 
B28 (2). 155.32 
2/20 /5 155.32 
S62 5 ee logo 
(0 /C5 155.32 
JOR Sie 155.32 
OUD ee 155.32 
SEE 5) a 155.32 
0/20 (25) 155.32 
1 0S) 155.32 
1/2 1/1 o ee 155.32 
NEES 155.32 
LL! 155.382 
B15) 155.32 
2,330.00 
Unpaid Balance of total loan or 
COMO MIROUC .22.--.0sacsecoccseaeonentaccsecsecccccneasece 
$2,330.00 


Rebate of interest paid to 
Micvendant, 2/18/90.-2..2c0h settee Becca 54.36 


206 George B. Carey vs. 


APPELLANT'S EXHIBIT 10-A 


HILO FINANCE & THRIFT CO., LTD. 
Note No. 7657 


Date of Note, 1/21/35. Date of Loan, 1/23/35. 


Total Loan or face of Note... eee 
Interest deducted in advance...............0.....2--- $ 330.00 
Cash received by Defendant..............-......-.--- 213.82 
Paid on notes to Realty Investment Co....... 310.64 
Credited to pre-existing notes 

sinestor bis BG T.. Co. itd. 2 ee 1,475.54 
Payments received by Plaintiff: 

Date Amount 

2210/35 $155.32 

3) 25S) ( eee ea ne eR 155.32 

1/30, RISO, ea aoeoe 

Dy Oe ae or eee 155.32 

(15) Sis, eee oe 155.32 

ey er eee 155.32 

0/2) ee 2 ce ee 155.32 

YES 3 eo ee 155232 

1D) 287 239 ec 155.32 

OBO oso he S hes csc desc ckeestsdecns 155.32 

1/2. 2 eee 155.32 

1/21) 0256 cr eee ee 155,32 

2 | a ee eee 155.32 

1/112) 5 155.32 

1! 5/3 155752 


Unpaid Balance of total loan or 
00. <OLG 010) cee ee PL 


Rebate of interest paid 
to Defendant 4/25/36 


$2,330.00 


2,330.00 


2,330.00 


$2,330.00 


$ 54.36 
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APPELLANT’S EXHIBIT 11-A 
HILO FINANCE & THRIFT CO., LTD. 
Note No. 7757 
Date of Note, 2/19/35. Date of Loan, 2/20/35. 


Aotalewoameoretice of Note..................------------ $2,330.00 
Interest deducted in advance............200....000.... $ 330.00 
Cash received by Defendant........................... 58.40 
Paid on notes to Realty Investment Co....... 310.74 
Credited to pre-existing notes due 
comidemremee lh. CO., Itd,...2........00c0-c- 1,630.86 2,330.00 
$2,330.00 
Payments received by Plaintiff: 
Date Amount 
SE! $155.32 
(156) 155%32 
BN) (Ea 155.32 
VU 2S. lope 
CLASS) 155.32 
oon een 12) 8 
DLO OE acc 15:32 
LO) 16532 
ALO) SS 155.32 
ES ASS War 2 
ECS 155,32 
DOIN). 150.82 
5/3 155.32 
WD Oe 155.32 
DIL 155.32 
. 2,330.00 
Upaid Balance of total loan or 
Hee MONO U Cc cocc-cooccocecscnsco-ceeceeueesececnnsoaceuses 
$2,330.00 


Rebate of interest paid to 
Wetendant, 5/27/36... ....-.0--sceeseee-coneccasce $ 54.36 
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APPELLANT’S EXHIBIT 19-A 
HILO FINANCE & THRIFT WO ILIMD 
Note No. 8132 
Date of Note, 6/12/35. Date of Loan, 6/15/35. 


Total Loan or face of Noteceeecccccccccc- $2,330.00 
Interest deducted in advance... $ 330.00 
Cash received by Defendant...........0 213.72 
Paid on notes to Realty Investment Co...... 
Credited to pre-existing notes due 
fom ees Co. Uid................ ee 1,786.28 2,330.00 
Payments received by Plaintiff : 
Date Amount 
U/-27 Be $155.32 
21 Si eer a 155132 
2)/ 3) ee 155,32 
L023) Ge 155.32 
LUAU. RR 155.32 
L 2/01) 2c ae 15o182 
1 28)/( S12 ene er 155.32 
22) ] Si a hee 155.32 
©) 1.3)/ 2] 155.32 
“1/20 \ en 155.32 
1/2) (61) nn ne 155.32 
2011/8) a rr fobre2 
(/23)/) a 155.32 
25) G0) a 155.32 
VEO oe 155.32 
00/2): an .20 
2,330.00 
Unpaid Balance of total loan or 
HNCD 01: “101° Se ieee 
$2,330.00 
Rebate of interest paid to 
Defendant, 9/30/36, cash. $ 82.30 
By eredit on another VOLO ce ote ee $ 20 


————__. 
—__—_= 
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APPELLANT’S EXHIBIT 13-A 
HILO FINANCE & THRIFT CO., LTD. 
Note No. 8250 
Date of Note, 7/23/35. Date of Loan, 7/24/35. 


Mataimleguneor race of Note..............-.-.-::------. $2,330.00 
Interest deducted in advancee........................-. $ 330.00 
Cash received by Defendant....................-...-- 135.96 
Paid on notes to Realty Investment Co....... 
Credited to pre-existing notes due 
Om rieebemoel CO., Litd..............-2-0s.-000-000- 1,864.04 2.330.00 
Payments received by Plaintiff: 
Date Amount 
C/G) ee $155.32 
O55) a 155.32 
NO 150-32 
OL 0 SE 1oa32 
LLU 155.02 
le ae 155.32 
A ONC 155.32 
SB EO MSS 
OSBG | Ee 155.32 
LESS ue lpa32 
2S) SC 155.32 
BSUS) oe 155.32 
eM aN een oc esac ee ee ccceceenaceee ta.32 
2,330.00 
Unpaid Balance of total loan or 
EGve® Git 10YO) = eae 
$2,330.00 


Rebate of interest paid to 
Wetenmant, 8/31/36...................-..scccecce $ 82.50 
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APPELLANT’S EXHIBIT 14-A 
HILO FINANCE & THRIFT CO., LTD. 
Note No. 8332 
Date of Note, 8/20/35. Date of Loan, 8/21/35. 


TotaleWoan or face of Note..........2...284. $2,330.00 
Interest deducted in advance..........-..-..-:-0--0--- $ 330.00 
Cash received by Defendant.......0......0.--..0.-0--- 135.96 
Paid on notes to Realty Investment Co....... 
Credited to pre-existing notes due 
compel webs Co. lide... ee 1,864.04 2,330.00 
Payments received by Plaintiff: 
Date Amount 
5 A eo a ee eee $155.32 
JUD 222 ee 155.32 
) 1) 210s 3 Sean (es Sere eee 155.32 
) A/S RNS) ne a Lanpse 
WS OF MMM Doce Sy 15.32 
1 OES (3) SLES cn 155.32 
72/0 155.32 
Be SO noha. ee ee 155.32 
y/o ee eee 155.32 
0/2111 3 rr a ee 155.32 
ES Obese oo seers ee 155.32 
0) a er rte, 155.32 
BO 130-2. i ncxicccassnzcteceseesecetssdiecceses 155782 
LC) 3 errr ney 155.32 
2124/1110 145 rr 155.82 
2,330.00 
Unpaid Balance of total loan 
DIP ANCA GDER, 110) K- Senee re) 
$2,330.00 


Rebate of interest paid to 
crhemelamt 9 P2716 /36 ...2.cc0.c-.ccc0cc ee $ 82.50 
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APPELLANT’S EXHIBIT 15-A 


Ltd. 


HILO FINANCE & THRIFT Co., LTD. 


Note No. 8443 
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Date of Note, 9/20/35. Date of Loan, 9/23/35. 


ote) Ioan or face of Note...................--...-.... 
Interest deducted in advance.....................---- 
Cash received by Defendant...........................- 
Paid on notes to Realty Investment Co......... 
Credited to pre-existing notes due 
romhinguamem. ©o,, Litd.................22.--- 
Payments received by Plaintiff: 
Date Amount 
0/2) (CS $155.32 
LAU 5 ee 155.32 
oD as venecenscsacneanneens 155.32 
OS Oe 155.32 
LOL 155.32 
3/15) Heaeae 
4b 10) 5 155.32 
DL NS oe 155.32 
2 CD 155.82 
NES LS a 155.32 
oi Woe 
DLS S Se 155.32 
D/O) 155.32 
DM ooo cence cnnneennnenes 155.32 
LOS 155.52 


Unpaid Balance of total loan 
DIMPPACE MOL TNOCC.........2.csccccs--s-onesencosnecnseseeace 


Rebate of interest paid to 
Weiemedant, 1/9/37 ......-..-..-.-.-s---creeerenceeee 


$2,330.00 


2,330.00 


2,330.00 


$2,330.00 


$ 82.50 
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APPELLANT’S EXHIBIT 16-A 
HILO FINANCE & THRIFT CO., LTD. 
Note No. 8538 
Date of Note, 10/22/35. Date of Loan, 10/23/35 


Total Loan or face of Note...-.cccccccec-------.. $2,330.00 
Interest dedueted in advanee.................. $ 330.00 
Cash reeeived by Defendant..................... 135.96 
Paid on notes to Realty Investment Co......... 
Credited to pre-existing notes due 
Cope ae |’. Co. Ltd... eee 1,864.04  2.330.00 
Payments received by Plaintiff: 
Date Amount 
Nh Ss iene $155.32 
MON Boo coca s st gosccche iced cesses cut 155.32 
Jf 210) mM eco ee ne 155.32 
L/S eee i 155932 
B18 / SOM a loc 155.32 
L/h) | i 155.32 
BEA SO eos oe ee et ds Ione! 
BO BO es iene jo eh Hisore2 
[255 a 155.32 
2/2) ne 155.32 
0/5 ra 155.32 
0/5 1/) e 155.32 
1253 15532 
1/2) )_ er 155.32 
3) 155.52 
2,330.00 
Unpaid Balance of total loan 
OUR TACE OL MOLE. oo. ec ceceeeccseacs. 
$2,330.00 


Rebate of interest paid to 
Merendant,” 2/10/37... $ 82.50 
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Pee EELANT’S EXHIBIT 17-A 
HILO FINANCE & THRIFT CO., LTD. 


Note No. 8267 


Date of Note, 11/19/35. 


Mémimitoaneor face of Note..................-.---..---- 
Interest deducted in advanee....................----.- 
Cash reeeived by Defendant..................-....... 
Paid on notes to Realty Investment Co......... 
Credited to pre-existing notes due 
pomrimmmom). Co,, Litd...................00....02. 
Payments reeeived by Plaintiff: 
Date Amount 
12) Lo $155.32 
L2/  — — 155.32 
Oey ee lppra2 
S860 1 ore2 
LV) 155.32 
S/O (eee 155.32 
CPN Cee 155.32 
(2 155.32 
COU) Se i502 
IUCr 155.32 
NWO 0 155.32 
LE): (ONG. 155.32 
L/S Se 155.32 
2 OS eee 155.2 
SGU SS 155.52 


Unpaid Balanee of total loan or 


CCU O TIOLO ._..-.-----..---------<--o---- 


Rebate on interest paid to 


Defendant, 3/10/37................ 
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Date of Loan, 11/20/35. 
$2,330.00 


2330.00 


2,936.00 


$2,330.00 


$ 82.50 
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APPELLANT’S EXHIBIT 18-A 
HILO FINANCE & THRIFT CoO., LTD. 
Note No. 8845 
Date of Note, 1/28/36. Date of Loan, 1/28/36 


Total Loan or face of Note..............-.c.cccseceeeee $2,330.00 
Interest deducted in advancee........0....00.0000....- $ 330.00 
Cash received by Defendant...........000.00.00.....- 2912S 
Paid on notes to Realty Investment Co......... 
Credited to pre-existing notes due 
coeds Pek?) Co. bt... ee 1,708.72 2,330.00 
Payments received by Plaintiff: 
Date Amount 
PLA S02) Rae eee lias2 
2/1678 | 6 aoe ER 155.32 
db ASL Heelan an 2 Relea eet een 195.32 
DCM AG). ec ee A NBG ee 
OF 21 / SUMP Ph icc bb ar 
CR eee ee pee 
(cy 29) 3 | ene Deo Sener ee eto ny 155.32 
3 Oeste ed jose 
CISL 81S eee 155.32 
MF 3 Oo ods cacc2eceeeed cabinet eeeetecees 1532 
1/5) 3) ee ep nO et ne Tigo. 32 
BOO risen eek 2 Seka he P5512 
ey less 2 deans ick tc ee 155-02 
1/2 aren ET 150732 
2,330.00 
Unpaid Balance of total loan or 
ee CMO TNO UG. (205 2.2. ct. a. 
$2,330.00 


Rebate of interest paid to 
SOM 9/2973 oan oonc. sete $ $2.50 
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APPELLANT’S EXHIBIT 19-A 
HILO FINANCE & THRIFT CO., LTD. 


Note No. 8926 
Date of Note, 2/24/36. Date of Loan, 2/24/36. 


Cash received by Defendant........... 


Paid on notes to Realty Investment Co......... 


Credited to pre-existing notes duc 


fOmeptewel. Oo., Litd............... 


Payments received by Plaintiff : 
Date 


Unpaid Balance of total loan or 


Hid CMON OLC..-..------.-0-0-c---c-ceceocsace 


Rebate of interest paid to 


WetenGant, 1/1/37......-...-cc.-0e 


Amount 


..$155.32 
.. 155.32 


wactewenaensene 
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$2,330.00 


2,330.00 


2,330.00 


$2,330.00 


$ 82.50 
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APPELLANT’S EXHIBIT 20-A 


HILO FINANCE & THRIFT CoO., LTD. 
Note No. 9019 


Date of Note, 3/17/36. Date of Loan, 3/18/36. 


Total Loan or faee of Note............--.c.--cecene--- 
Interest dedueted in advance... $ 330.00 
Cash reeeived by Defendant..................... 46.88 
Paid on notes of John A. Howard.................. 123.00 
John A. Howard, Jr........... 121.40 
Credited to pre-existing notes due 
Cet Freel Oo. It... ee 1,708.72 
Payments reeeived by Plaintiff: 
Date Amount 
L/S (a ee AO $155.32 
1/2 5 ea 15552 
22 a eS te ee eae 155:32 
SOM) SI, eee ene 155r32 
510) 3 Sele Loose 
TOE AS Oa 15.32 
\25)/ 154 ea 155.32 
L/S Se 155.32 
2 NOS eee, re 155.32 
Oy MUO ON tee oe ne 155532 
Ao 9s O51 ocean 15532 
ey ee OO eos 1552 
HUA lees 2 155732 
(ci) 04/3) (Bee ee al 155.52: 


Unpaid Balanee of total loan or 
face of note 


Rebate of interest paid to 
Defendant, 8/3/37 


$2,330.00 


2,330.00 


2,330.00 


$2,330.00 


$ 82.50 


Hilo Finance & Thrift Co., Ltd. 


APPELLANT’S EXHIBIT 21-A 
HILO FINANCE & THRIFT CO., LTD. 


Note No. 9133 
Date of Note, 4/24/36. Date of Loan, 4/25/36. 


Wetaleean or face of Note.............-.s..--------+-- 
Interest deducted in advancee...............-.....-.--- 
Cash received by Defendant.................-...---- 
Cash paid on temporary loan....................---..- 
Paid on notes to Realty Investment Co......... 
Credited to pre-existing notes due to 

'SL, JE. 900s | GC ie [ere an 
Payments received by Plaintiff: 

Date Amount 
SAS ae $155.32 
LNT a ee 155.32 
22 ae sae 
Cf25) 1 ae 155.32 
Sl SC ee 1a 32 

L021 / So 2 IGooe 
AALS 1B AP 

L/S ee 155.32 
LIN 155.32 
SS) aya sy 
C1 155.32 
0) 20) Me 155.32 

US) ee 155.32 

Ol 155,32 

AVS. 155.52 


Unpaid Balance of total loan or 
Hi GOMOIMETLOLC,.2.:.-<<ccicesecaceseceessesesscesees- 


Rebate of interest paid to 


Wetemoamnc, 9/1/31 .2..-.csececesccvcseteccesseoe 
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$2,330.00 


2,330.00 


2,330.00 


$2,330.00 


$ 82.50 
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APPELLANT'S EXHIBIT 22-4 
HILO FINANCE & THRIFT CO., LTD. 
Note No. 9222 
Date of Note, 5/26/36. Date of Loan, 5/27/36. 


Total Loan or face of Note...u.0........202.e-- $2,330.00 
Interest dedueted in advanee...........0...-.0....-0.- $ 330.00 
Cash received by Defendant... 20238 
Paid on notes to Realty Investment Co....... 
Credited to pre-existing notes due to 
Hee GT Cor tds. oe 1,708.72 2,330.00 
Payments received by Plaintiff: 
Date Amount 
(0/2 Yo a eo $155.32 
LD Se Os ae eR 155.32 
we as coca Bi ee ieee 155.82 
ESO) ato ee re Soe ue ot 155.602 
NOLS) 2a. ea eee 155.32 
meaoeo. We 155.32 
VST «SM Sanne ae iD S.o2 
21/8 EO ORR it 155.82 
BA alee no eee ee 155.32 
A) 3) Spee ee eee 155.32 
OL a ee Io e2 
TO /Gi | 5 an toe ee ee 155.32 
OU lle 2 os cast 195.32 
OL a ae 1552 
MOY BT oso occ scpeccsecensecsinsaaieusdecces 155.52 
2,330.00 
Unpaid Balance of total loan or 
ACC MOM TOUS oc 5 oc eecsec-----.ansdscestelesacslecse 
$2,330.00 


Rebate of interest paid 
Peomvetemcant, 10/2/37 .......-..-.-.-2-n..0accoseece $ 82.50 


Hilo Finance & Thrift Co., 


APPELLANT’S EXHIBIT 23-A 
HILO FINANCE & THRIFT CO., LTD. 


Note No. 9353 


Lid. 
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Date of Note, 6/26/36. Date of Loan, 6/27/36 


Moralsoan or face of Note........-....-...------------- 
Interest deducted in advance..............-...-------- 
Cash received by Defendant.........-.........-.... 
Paid on notes to Reatly Investment Co....... 
Credited to pre-existing notes due to 

MA CO., Litd..........0.-2cccevereeeo--c0s 
Payments received by Plaintiff: 

Date Amount 
(L205 $155.32 
C23) /9 0 a 155.32 
S06 (ee 155.32 

LS. Se 15532 
MZ 155.32 

US 155732 
2 Nee 155.32 
S10 155.32 
UPS 7 oe 155.32 
0 (DS oe 15Ga2 

C31 Taree 

S/2) 5 eee lee 

UL OG eee 155.32 
OS or 155.32 
ye) 115). 


Unpaid Balance of total loan or 
Lee Cll Tt, ea 


Rebate of interest paid to 
Mewemeemt, VL / 2/81 ca nccccacne nec cececeennne aon 


$2,330.00 


2,330.00 


2,330.00 


$2,330.00 


$ 82.50 
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APPELLANT’S EXHIBIT 24-A 
HILO FINANCE & THRIFT CO., LTD. 
Note No. 9455 
Date of Note, 7/27/36. Date of Loan, 7/29/36 


Meval loan or face of Note........-..--.-<ccccssss-20: $2,330.00 
Interest deducted in advancee....................---- $ 330.00 
Cash received by Defendant.........................- 136.16 
Paid on notes to Realty Investment Co....... 
Credited to pre-existing notes due to 
Hee wae Co. Iitdick 2 see ae 1,863.84 2,330.00 
Payments received by Plaintiff: 
Date Amount 
BH SO Oo. cit ie ee ee $136.16 
0/5) S's aM a OC Bie eee 18.16 
ONY BO oo aoe tat te 20.16 
OOS Oita so en ee 136.16 
NG vile 28 Owen een Spee Ronse 19.36 
Nolo Mie a es le ah 135.96 
WRF A Uo) 3 ieee... 2 rae ee a nee 19.36 
12) 1G A} (ee enen encore ie! 135.96 
1/5, PF RS RR ten Ecce 155.32 
NO SS ee Se Se eee nat Te 155.32 
2 0/2 eee eee gee meena 155.32 
4h 22/84 nee Racer PO ener 155.32 
5 eee Se Ie ee emer 155.32 
UA Se eee meen er ee 155.32 
OA Sie ee ots a eee eae Ae 155,32 
1 J) (ae er ieee Pelee eed: 155.32 
1\,//1 24 once arte 155.32 
WY ee Sh esc gee a 155.32 
2/5 ce 155.52 
2,330.00 
Unpaid Balance of total loan or 
BNBD OLE 10012 ae EY 
$2,330.00 


Rebate of interest paid to 
Deemed aint 27 2/30 ccc... ccccaceeacczecacncec. $ 82.50 
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APPELLANT’S EXHIBIT 25-A 
HILO FINANCE & THRIFT CO., LTD. 
Note No. 9483 
Date of Note, 8/7/36. Date of Loan, 8/7/36. 


iotileiloanver face of Note...........................0.. $2,330.00 
Interest deducted in advance.............-...--------- $ 330.00 
Cash received by Defendant...................--.----- 2,000.00 
Paid on notes to Realty Investment Co....... 
Credited to pre-existing notes duc to 
rly JE, Ge OL (CCS is ee 2,330.00 
Payments received by Plaintiff: 
Date Amount 
Bf DD 0 ee $155.32 
10/31 (SC re loa 32, 
12/001 155.32 
LA eee 15532 
2 159.32 
0/10 ee 155.32 
Li 155.32 
5/25 (3 re 155.32 
LS | re 15532 
20) O) sealer 15oy82 
SOLO coat eee 1Sa:32 
LOA ne 155.82 
(2) ee 155-32 
ILS ec 155.32 
LL eee 165.8% 
2,330.00 
Unpaid Balance of total loan or 
TONGS (01 010) {ae eee 
$2,330.00 


Rebate of interest paid to 
Metema ant, 1/4/88 occ. ccccecec.-accececcecesseesece $ 82.50 
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APPELLANT’S EXHIBIT 26-A 
HILO FINANCE & THRIFT CoO., LTD. 
Note No. 9546 
Date of Note, 8/28/36. Date of Loan, 8/29/36. 


Total Loan or faee of Note......2...2-..csecceeee $2,330.00 
Interest dedueted in advanee.................0...-..- $ 330.00 
Cash reeeived by Defendant.....00000.000000020... 
Paid on notes to Realty Investment Co....... 
Credited to pre-existing notes due to 
ieee. to oR. Co., Lidice eee 2,000.00 2.330.00 
Payments reeeived by Plaintiff: 
Date Amount 
Oso Une aie ee $155.32 
MNO Goo 5 ul al ace WE 3 
1241 Cy/ 61 ae ee 155.32 
LADS eee Ce Re a Eee 155.32 
22/1 I eres 155.32 
AO 1. WOO Bc oe cd ee lia82 
26) VL 211 er ae enna ERI TORE 157382, 
Oe OY WN ook ag chau eeckeatduaade dente 155.32 
A ee ae renee eee 155.32 
LE) 6 oe ai ran 155.32 
SAY Sack se ees nde 155.32 
OAS ee ae ese nnmee 155.32 
Oey eas S oe Socata es ac chceledsocetee 155.32 
2/255 ei eee 15582 
|| (S/S ee oe 159.52 
2,330.00 
Unpaid Balance of total loan or 
Be CMEC ITO LC ooo co.cc ses Scecdeccaneeecdavsen pene 
$2 330.00 


Rebate of interest paid to 
Defendant, 1/4/38...............-..cc:sc-ccc-see-- $ 82.50 
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APPELLANT’S EXHIBIT 27-A 
HILO FINANCE & THRIFT CO., LTD. 
Note No. 9621 
Date of Note, 9/29/36. Date of Loan, 9/30/36. 


Toval ean or face of Note..................2.00--.:- $2,330.00 
Interest deducted in advance..........................$ 330.00 
Cash Received by Defendant.......................... 
Paid on notes to Realty Investment Co....... 
Credited to pre-existing notes due to 
ee (CO.,Ltd... sececscenceseeeoncoce 2,000.00 2,330.00 
Payments received by Plaintiff: 
Date Amount 
VS oC ee $155.32 
12/10/10 155.32 
A Oe 19.36 
LOS ee 135.96 
2) 110 7 re toe 
Vy)  ———— EE 2 
21/1 3) ee US oy 
D/L Ol rr 155.32 
AO ce 155132 
LSS ce 15582 
OLAS cc 5) 3 
O/C anne 1oai82 
LAS 156) 3 
LP ee 155.32 
AL Se 155282 
LL! oe 155.52 : 
2,330.00 
Unpaid Balance of total loan 
OVA OPO TOUC..-2-.....22cicccace-acecesenncancecccceeece 
$2,330.00 


Rebate of interest paid to 
Drmcmaltit, 2/2/38... ccc.ccccscccscoccsscesecnsdenss $$. 82.50 
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APPELLANT’S EXHIBIT 28-A 
HILO FINANCE & THRIFT CO., LTD. 


Note No. 9706 
Date of Note, 10/30/36. Date of Loan, 10/31/36. 


Tovaleean or tace of Note.......-..:.....c.ccccos 
Interest dedueted in advance...................200--- $ 330.00 
Cash received by Defendant...........0...0000.... 
Paid on notes to Realty Investment Co....... 
Credited to pre-existing notes 
Oveto Heke 1. Co. itd... 2,000.00 
Payments received by Plaintiff: 
Date Amount 
NGO 2c... eee Sll55.82 
1 LESS Se nie ee PE ON ee d5ore2 
2! NO (a ee eo 19.36 
Of JUV ae ee eee ee 135.96 
05) Y/N 155.32 
24/723): | eee EE eee eee ae 155.32 
D/A ee ec Lae 
A rhe ee Se 155.32 
Of ED a ee ee SOs 155.32 
LS eee eee ee 155.32 
J, SO nee 195.32 
1/22) re eee 155,32 
A) ec ee 155.32 
1 fbf Se ree eee RT 155.32 
Oa eo. cee ee ee 155.32 
Cf CV GICL = ae ed 155152 


Unpaid Balanee of total loan or 
face of note 


Rebate of interest paid to 


Defendant, 3/8/38..........0.......- 


$2,330.00 


2,330.00 


2,330.00 


$2,330.00 


$ 82.50 
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APPELLANT’S EXHIBIT 29-A 
HILO FINANCE & THRIFT CO., LTD. 


Note No. 9899 
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Date of Note, 12/1/36. Date of Loan, 12/16/87. 


Tovalettoan ormiace of Note.............-.-...-.-.-.--. 
Interest deducted in advance..............00000000002 $ 330.00 
Cash received by Defendant..................-.....-- 


Paid on notes to Realty Investment Co 
Credited to pre-existing notes due to 


Jar, le, 2s 1 (Ca 6; cs ne eeeaeeeae 2,000.00 
Payments received by Plaintiff: 
Date Amount 
VS a. $155.32 
LINC) 155.32 
34/110.) 2 (a 19.32 
2/0) S/n ee 135.96 
N21 155.36 
LPO) S| cae ii a2 
Tl ol ee) 155.32 
Ooo oe oo ev cance ensnscccinctens 5pe32 
OIL Si cele ee 15532 
LOLS ee ee 155.32 
YS 155,32 
IAS 1 Sco ene 1aaes2 
1 VEN ce 155.32 
LILES 5 ee 155182 
Sf Gil cho ee one32 
LG) Ce 1 


Unpaid Balance of total loan or 


HACE nt. 1010): ee 


Rebate of interest paid to 


Werendant, 4/6/38 .c......-...2.c<--cceec-eccesess-- 


$2,330.00 


2,330.00 


2,330.00 


$ 82.50 
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APPELLANT’S EXHIBIT 30-A 
HILO FINANCE & THRIFT CoO., LTD. 
Note No. 9995 
Date of Note, 1/7/37. Date of Loan, 1/9/37. 
Motalwoam or face of Note..........----.22.e22 $2,330.00 
Interest deducted in advanee.......................--- $ 330.00 
Cash received by Defendant......................... 
Paid on notes to Realty Investment Co....... 
Credited to pre-existing notes due to 
Hehe Tl Go, Lid. oe 2,000.00 2,330.00 
Payments received by Plaintiff: 
Date Amount 
2) See ee Bere ee $155.32 
1 SY nee Oe Ree 155.32 
SU) 12S) ane PORE EES ED ero 19.36 
SL 12/8 ( Se te Oe ee ae 135.96 
CYS... ae ern ores 155.32 
(ch) 2) 21), hr. Mad ae lee cael 155.32 
31/ lL / 21 eee eee 155.32 
JOA 151] een a ea atone eae 155.32 
OD ey a: Ee Pee oT ne Oe 155.32 
VS ee eee ne 155.32 
LLL a aes eee aee eee! 155.32 
2 OAL a TTT eRe 155532 
0/10) // 350 On 155.32 
400) 1S ee EEN 155.32 
D/C 109/82 
1 LAL Re rr 155.52 
2,330.00 
Unpaid Balance of total loan or 
VGSOS ONC SOOT ee eae EE ee 
$2,330.00 


Hilo Finance & Thrift Co., Ltd. 


APPELLANT’S EXHIBIT 31-A 
HILO FINANCE & THRIFT CO., LTD. 


Note No. 114 
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Date of Note, 2/10/37. Date of Loan, 2/10/37. 


Totaleiteoan or itace of Note...................-------- 


Interest deducted in advancee..................---..---6 330.00 


Cash received by Defendant .............-.....-.--- 
Paid on notes to Realty Investment Co....... 
Credited to pre-existing notes due to 

pe em (CO,, Litd............0---ececcececee- 


Payments received by Plaintiff: - 


Date Amount 
SPI 5 Uo iene $155.32 
2/5) | 155.32 
29/5 | boas 
OSS 19.16 

Tf ON 136.16 

ISO ee 155.32 

1 Se 155362 
CALL Se US ey 
OL ZS 1952382 
[2 15oi82 

Lio Dospan 155.382 

LDL pe 1532 

Ts eee to Secs ancesccennevecs 155,32 

QUAD {CS ee 155.32 

LL ESS 155.382 
AY MEE OR coisa cancecastazeactsx-cere«nceese 155.32 


Unpaid Balance of total loan or 
LOO Ci, LC ee re ee ne en ie 


Rebate of interest paid to Defendant............ 


$2,330.00 


2,330.00 


2,330.00 


$2,330.00 
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APPELLANT’S EXHIBIT 32-A 
HILO FINANCE & THRIFT CoO., LTD. 
Note No. 214 
Date of Note, 5/10/37. Date of Loan, 3/10/37. 
Total oan or face of Note.-.....22-<.-ccecececeeeeeee- $2,330.00 
Interest deducted in advance... $ 330.00 
Cash received by Defendant.....2........20.2.--- 
Paid on notes to Realty Investment Co....... 
Credited to pre-existing notes due to 
Diemer weer (0; ltd.::.<.0e ee 2,000.00 2,330.00 
Payments received by Plaintiff: 
Date Amount 
L/L I ee ce i eee AB $155.32 
OY Wes et A oe ee 155.32 
NOY fe lee sc 2a arene SO oe 155,32 
(S55 ae EP ed 19.36 
Oo te. Meee cs ge ee 135.96 
1/13 (elma ee eek een, Pia 155.32 
JIGS can es eee aS Sc Ean 155.32 
1/2275 eee Re aRinOn l Done wey a or 155.32 
My at Peeic sy eee 9 eae cee 155.32 
Jy GUIS Ce Sie ee rete cL oe 
72/41 ae ee ED er 155,32 
2 0) ee ee IY PRE PTO ee 155.32 
OOS 16 eae ene ce ene 155.32 
1/20 Scena AN eee ER 155,32 
SG) en oe Dee Tires 15a182 
OU OO ais: cde ore ee 155.52 
2,330.00 
Unpaid Balance of total loan or 
Melee Oli TOL Gand eee ok sce 
$2,330.00 


Hilo Finance & Thrift Co., Ltd. 


APPELLANT’S EXHIBIT 33-A 


HILO FINANCE & THRIFT CO., LTD. 


Note No. 344 
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Date of Note, 4/9/37. Date of Loan, 4/12/37. 


WC(alelioan om face of Note..................+--------. 
Interest deducted in advanee.............--...-------- $ 330.00 
Cash received by Defendant................-......--- 
Paid on notes to Realty Investment Co....... 
Credited to pre-existing notes due to 

lpia CG, Vit c..............2ccecccecscesscez 2,000.00 
Payments received by Plaintiff: 

Date Amount 
528) 3 $ 19.36 
AD ST 185.96 
C/o) Sl eee 155.32 

OUTST ee 19.36 

DAUM 135.96 
LVS a 155.82 
Oe eo oe csacectcntnsecs 155.32 
I os eo eee ancaenccescecenss 155.32 

Ee 155.32 

OL OLS) ga a 155.32 

OG |S cee 155.32 

A) 2s re 155.32 

DAS SS ee 155.382 
TS IEL) 2 155.32 
OPN! IE a 155.52 


Unpaid Balanee of total loan or 
MEO EMO CTOUE: .c-on.-accoccesccescesevdestaeacnuns 


$2,330.00 


2,330.00 


2,330.00 


$2,330.00 
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APP EODAN IT’S HOXCHaMS ise 
HILO FINANCE & THRIFT CO., LTD. 


Note No. 370 


Date of Note, 4/16/37. Date of Loan, 4/17/37. 


Cash received by Defendant.............-..-c00200-.-.- 

Paid on notes to Realty Investment Co....... 

Credited to pre-existing notes due to 
Bie le CO., Ibtd...<.... eee 


Payments received by Plaintiff: 


Date Amount 
O80 8 (cn eee ee eee $150.32 
(ol) 89/251 een eee Senne es eRe 77.66 
557 SR Pee, / Seem Cron eee 77.66 
S00) oe eee eee 77.66 
8c. ine 77.66 
A 2 ent OE 77.66 
1) Y/R ee eR 77.66 
ANS sole e dui. PERN oe, ste ee 77.66 
2,/ C512 ae RO ial Re Reo 77.66 
0/0/58) ¢ St iin ta Se cr Beene Coton 77.66 
2/4 U/S)s Ree er ee Lh 77.66 
(ALY ES eee eae 77.66 
BWM Bs esc. o2.. ceca 77.66 
BS 8 One a5 heen 77.66 


Unpaid Balance of total loan or 
HEC MOL NOU exec .cecdteed tl. cog 


$1,165.00 


1,165.00 


2,330.00 


$2,330.00 


Hilo Finance & Thrift Co., Ltd. 


APPELLANT’S EXHIBIT 35-A 
HILO FINANCE & THRIFT CO., LTD. 


Note No. 491 
Date of Note, 5/28/37. Date of Loan, 5/29/37. 


Totaleii@aneommacesot Note............----..-----+---- 
Interest deducted in advance.........00.........2..--- $ 330.00 
Cash received by Defendant.........................- 
Paid on notes to Realty Investment Co....... 
Credited to pre-existing notes due to 
ipl @,, (td.......--....-.----0cec-cceeee 2,000.00 
Payments received by Plaintiff: 
Date Amount 
Sol) S| a eae $155.32 
8) O/ Se 155.32 
VW) he 155.32 
CD 97.02 
LOA re 58.30 
1/2) 155.32 
SS 155.32 
Oe oe dadaccdaccesceceaescees 155,32 
VEO SS cei 155.32 
30 / So 155.32 
LACS 155.32 
D/C oe 155,32 
(lel) 335 lane? 
CLA) Sc aa ae 155.32 
VIS ee 155.32 
2) 155.52 


Unpaid Balance of total loan or 


EMC CMO MITNOL G2. 2.50222 c2-sccccage-cecacesdeeedouesge-celes 
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$2,330.00 


2 330.00 


2,330.00 


$2,330.00 
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APPELLANT’S EXHIBIT 36 


Payments in cash made by the Defendant and ap- 
plied to notes in evidence and being a part of and 
ineluded in the payments tabulated in the exhibits 
attached to each note but not in addition to any of 
such payments. 


Payment made Total Cash Total Amount 


by Check Paid Paid 
1935 Mar. 21 $1,000.00 
Mar. 27 1019.26 
Apr. 23 1,397.88 
Apr. 30 943.72 
May 21 1,000.00 
May 27 863.94 
Dee. 31 1,864.04 $ 7,688.84 
19386 Sept. 4 18.16 
Sept. 29 330.80 
Oct. 30 330.00 
Dec. 1 330.00 $ 1,008.96 
1837 Jan, 8 330.00 
Feb. 9 330.00 
Mar. 9 330.00 
Apr. 9 330.00 
May 28 330.00 
June 29 190.10 
July 30 562.98 
Aue 2 ol) 640.64 
Sept. 28 485.32 
Sept. 30 165.32 
Oct, 29 640.64 
Nov. 30 640.64 
Dee. 31 195,96 $ 6,367.26 
1938 $11,824.66 
$26,890.12 


R.J.0.B. 


Hilo Finance & Thrift Co., Ltd. 


APPELLANT’S EXHIBIT 36-A 
HILO FINANCE & THRIFT CoO., LTD. 


Note No. 614 
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Date of Note, 6/29/37. Date of Loan, 7/1/37. 


NovaleiWoangotsiace Of Note.........:.----...-.c02-2--- 
Interest deducted in advance.................-.-...--- $ 330.00 
Cash received by Defendant..................----.----- 
Paid on notes to Realty Investment Co....... 
Credited to pre-existing notes due to 
TEL, JE, Ge 20, Cie 1 ic 2,000.00 
Payments received by Plaintiff: 
Date Amount 
(86) $155.32 
VIS i 155.32 
LV 155.32 
Ly re 97.02 
DLS ee 58.30 
UNI 155.32 
el 155.32 
DOS 155.82 
C/O W552 
USS ae 155.32 
DVS 155.32 
Tab) See pe 155.32 
OPCS Sha 155.32 
SEM ae 155.82 
Le Bo toe 
HL AN occas yccacdeeannscnnsens 155.52 


Unpaid Balance of total loan or 
Hele CMMONMMINOUCT.2-2.2.2..220.cce-ac-nsseecesoccesasdee 


eee eeee seen 


$2,330.00 


2 330.00 


2,330.00 


$2,330.00 


a4. George B. Carcy vs. 
DEFENDANT'S EXHIB PIS 37 


[ Letterhead: Tennent, Greaney & Wallace] 


December 26, 1935. 
Mr. George B. Carey, 
White Sewing Machine Agency, 
Honolulu, Hawaii. 


Dear Mr. Carey: 


T understand that due to Mr. Howard’s illness and 
the fact that some of your Hilo salesmen are in 
Honolulu over the holidays, sales in Hilo have fallen 
off the last month or two. I also understand that the 
situation will be remedied in January when addi- 
tional salesmen will be sent to Hilo, and the Hilo 
business pushed forward to make up for the defi- 
clency in sales. 


The arrangement with the Hilo Finance & Thrift 
Co., Litd., is that you apply Hilo contracts as collat- 
eral against your borrowings. The Hilo Finance & 
Thrift Company is not interested in contracts from 
other islands, except that they have been willing to 
oblige vou once or twice by accepting two or three 
of these contracts. However, I am informed that 
practically all of the contracts that vou have sent 
down to cover the December loan are Honolulu con- 
tracts. It is my opinion that vou should not have 
borrowed from Hilo this month, but should have 
made your payments there by sending over the req- 
uisite amount. I must ask vou therefore to arrange 
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to withdraw these contracts within the next few 
days by repaying off all the Hilo loan, or at least 
that portion of it which is not covered by Hilo con- 
tracts. As a matter for the future, you should not 
borrow from the Hilo Finance & Thrift Company, 
Limited in excess of the amount necessary to fi- 
nance Hilo sales. 


I am sending a copy of this letter to the Hilo Fi- 
nance & Thrift Company, Limited. 


Very truly yours, 
/s/ H. C. TENNENT. 
HCT :H 
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APPELLANT’S EXHIBIT 37-A 
HILO FINANCE & THRIFT CoO., LTD. 
Note No. 702 
Date of Note, 7/30/37. Date of Loan, 7/30/37. 
Motalebeanear face of Note.:...2222 ee $1,165.00 
interest deducted i advance... $ 165.00 
Casiierecerved by Defendant. ..........2.22..226 1,000.00 
Paid on notes to Realty Investment Co....... 
Credited to pre-existing notes due to 
Blewh ee WE. Oo. Mitden 2 eee 1,165,00 
Payments received by Plaintiff: 
Date Amount 
75 Ue ee Rema De $ 77.66 
NOVAS es ania see eee 77.66 
1/25 2 (RE Peo oO Or OE 77.66 
2S eee RRO Lee Bee OPE, 19.36 
ay oN Re eR eco ee 58.30 
VEU SM maine rege e niece 77.66 
C1) 2, (3. a EY ho Oe ree 77.66 
ELS as poe RRO SEE eR ARSE ET 77.66 
FO) Oe ese 2e ahaa os ee tee a ee 77.66 
5/20 So eee ene Rene Pm eRe 77.66 
1h LU) eo ee ORR a OP rne oe 77.66 
1S Lo ko ae ee eee oe 77.66 
50210) | Fe aol oR ne ee ete 77.66 
A AOR ee ss ne a ee 77.66 
Ale) Soren ete mena a Bees 77.66 
11PA,/ 50Ng ae eee ec ara ee ee 77.66 
1,165.00 
Unpaid Balance of total loan or 
Te ae MMR UC ee ee eters arena 
$1,165.00 
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DEFENDANT’S EXHIBIT 38 
[ Letterhead: Hilo Finance & Thrift Co., Ltd.] 


September 5, 1936. 


White Sewing Machine Agency, 
1112 Bethel Street, 
Honolulu, T. H. 


Gentlemen: 


Under date of August 29th we wrote you re short- 
age of $19.16 in your payments for the month of 
August, and also that we had made no deduction on 
your note of August 7th. 


Assuming that vou will not be making settlement 
until the end of the month, we will require a check 
for $348.96 in addition to your note for $2,330.00, or 
a total of $2,678.96 made up as follows: 


INE) INOS G1) GRU 22 ee ne cone ne $2,329.80 
oO MS| Pa yvIMent........-....--.-2.se<--ccancceesecacesa0ss seeesess 19.16 
IDRIS, AG CC Se op ae ee eee eee 330.00 

$2,678.96 


Yours very truly, 
Hilo Finance & Thrift Co., Ltd. 


By /s/ ROBT. 8S. MOTR, 
Accountant. 


RSM:REFA 
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APPELLANT’S EXHIBIT 38-A 
HILO FINANCE & THRIFT CO., LTD. 


Note No. 712 


Date of Note, 8/3/37. Date of Loan, 8/3/37 


y VS. 


MotalLoan or face of Note.........0. 
Interest deducted in advance...............20....... 
Cash reecived by Defendant.......................... 
Paid on notes to Realty Investment Co....... 
Credited to pre-existing notes due to 
Fees: 1. Co:, Utd2.. 2. ee 
Payments received by Plaintiff: 
Date Amount 
21) SY eae cS ee Gl5oea2 
0/5 (eo 155.32 
NOG 8 aco ood Sous ode ee 15532 
1S, DY ie SI op 155.32 
yO. MM 3 300) 2 ee 19.56 
LOUIE Sie Seer re mT eh tom 135.76 
Ey) Sc. Ch ee ieee eee a 155.32 
2) (oy oa ne ma 2 2 155.32 
CUD [etc ae een Bliss" 155,32 
DA pS ets ue 155.32 
Ge 3S. i. oca etn ce ee 155.32 
Nd Or fas Sanco ca 155:382 
OES] 3 Oh coe 8 es ec 1532 
By Bee oes F eta oe Se 155,32 
MAY 30 ii ee aes 
1/1 / lo ee Pe 155532 
1/5 Ss eee 15552 


Unpaid Balanee of total loan or 
HereemsO le 10 Crs. 23... e iy, ee 


$ 330.00 


2,000.00 


$2,330.00 


2,330.00 


$2,330.00 


$2,330.00 
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PLAINTIFEF’S EXHIBIT M 


In the Cireuit Court of the Fourth Judicial Circuit 
Territory of Hawaii 


L. No. 2316 


HILO FINANCE AND THRIFT COMPANY, 
LIMITED, 
Plaintiff, 
vs. 


GEORGE B. CAREY, 
Defendant, 
and 


BANK OF HAWATI and BISHOP NATIONAL 
BANK OF HAWAII AT HONOLULU, 
Garnishees. 


DEPOSITION OF WILFORD W. KING 
taken on behalf of the plaintiff herein, pursuant to 
the stipulation for the taking of depositions with- 
out commission dated June Ist, 1940, and attached 
to this deposition, this deposition being taken be- 
fore Mr. Norman M. Olds, a Clerk of the Circuit 
Court of the First Judicial Cireuit, in the court 
room of the Fifth Judge of the First Circuit Court, 
Honolulu, T. H., on Thursday, June 18, 1940, start- 
ing at 10 o’clock a.m., 

J. Russell Cades, Esq., of the firm of Messrs. 
Smith, Wild, Beebe & Cades, appearing at attorney 
for the plaintiff, and 
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Plaintiff’s Exhibit M—(Continued) 
(Deposition of Wilford W. King.) 

James M. Richmond, Esq., of the firm of Messrs. 
Anderson, Marx, Wreen & Jenks, appearing as 
attorney for the defendant, 

Whereupon the following proceedings were had 
and deposition taken: 

Mr. Cades: Before taking the deposition there 
are some matters that we would like the record to 
show have been stipulated and agreed to by counsel 
for the plaintiff and the defendant: 

Mirst, that the reporter shall write out the depo- 
sition and that the clerk shall attach his certificate 
thereto, attaching a certified copy of the stipulation 
for the taking of depositions without commission, 
which has been furnished to the reporter. 

Second, that the parties waive the requirement 
that the deponent read over and sign the deposi- 
Poneman, 

Third, the parties agree that the deposition may 
remain open; that is, it is not necessary to sea] the 
deposition and send it to the clerk of court there 
to be opened by the presiding judge, but the origi- 
nal copy may be presented to counsel for the plain- 
tiff for use in the trial, when and if needed, and 
further 

It is stipulated and agreed that both counsel wall 
state any objection that they have to the form of 
questions presented, but it is understood that ob- 
jections going to the materiality or competency of 
any evidence presented, either on direct or cross- 
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Plaintiff’s Exhibit 4J—(Continued) 
exmnination, will be presented and may be disposed 
of at the trial, by the presiding judge. 

My. Richmond: ‘That is satisfactory, and that 
is my understanding of the stipulation. 


WILFORD W. KING 
ealled as a witness on behalf of the plaintiff, being 
duly sworn by the Clerk, testified as follows: 


Direct Examination 
By Mr. Cades: 

Q. What is your name? 

A. Wilford W. King. 

Q. And what is your position? 

A. Deputy bank examiner, Territory of Hawaii. 

@. And how long have you occupied that posi- 
tion ? A. Since August 15, 1934. 

Q. Continuously during that period? 

A. That’s right. 

Q@. Where did you receive your education ? 

A. In the schools at Salt Lake City, Utah. 

Q. Will you state what training you had in the 
field of accountancy ? 

A. I have had considerable experience as public 
accountant; received my certified public account- 
ant’s degree in June of 1928 at Salt Lake City, 
Utah. In 1929 I received a certificate from the 
Territory of Hawaii by reciprocity. 

Q. As a certified public accountant? 

A. As a certified public accountant. 
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Plaintiff’s Exhibit M—(Continued) 
(Deposition of Wilford W. King.) 

Q. How long have you been in private practice 
as a C.P.A. in the Territory of Hawaii? 

A. Eleven years. ‘That is, including all my time. 
I have been a C.P.A. for eleven years here, but the 
last six years I have been in the Territorial service. 

@. But for five years before that you were in 
private practice as a C.P.A.? 

be Linat’s right. 

Q. And will you state whether during your in- 
cumbency as bank examiner you have had oce¢asion 
to make a special study of the matter of the regu- 
lation of finance companies in the Territory of 
Hawaii? 

A. I have made a very detailed study for two 
or three years of that subject. 

Q. The bank examiner of the Territory of 
Hawaii is charged with the duty of administering 
the Money Lender’s act, that is the act 154, S. L. 
1933, and the Industrial Loan and Investment Act, 
that is Act 231 8. L. 1987. Will you state who in 
the bank examiner’s office is directly charged with 
the administration of these two acts? 

A. The deputy bank examiner is charged with 
the administration of those two acts, in this case 
being myself. 

Q. And in the course of your administration of 
the acts you have the official custody of all of the 
books and records of the office having to do with 
the administration of the two acts that I have 
named ? me hat is true. 


Hilo Finance & Thrift Co., Ltd. 243 


Plaintiff’s Exhibit M—(Continued) 
(Deposition of Wilford W. King.) 

Q. I show you here what purports to be a cer- 
tified copy, being a photostatie copy of the applhica- 
tion for—request to operate business of making 
loans, filed by Hilo Finance and Thrift Company, 
Limited, on July 20, 1933, and I will ask you 
whether this is a true copy of an excerpt from the 
records which are in your official custody ? 

A. It is. 

Mr. Cades: For the record, I understand that 
counsel will stipulate that it is not necessary to 
present in this hearing the original application on 
file in the office, but that the photostatic copy may 
- a in lieu thereof, is that correct? | 

. Richmond: That is correct. 

ne r, Cades: IT will ask that this photostatic copy 
be attached to the stipulation and Ge ReLOn and 
marked as an exhibit. 


(Photostatic copy of document offered is 
marked by the Clerk: ‘‘Plaintiff’s Exhibit A,”’ 
attached to this deposition.) 


@. Then, according to the records, this applica- 
tion of Hilo Finance and Thrift Company, Limited, 
was filed in the office of the Treasnrer of the 
Territory on July 20th, 1933? A. Yes. 

Q. Can you tell me from your records, are you 
able to tell, whether such a request was granted to 
the Hilo Finance and Thrift Company, and, if so, 
when? Will you identify the book from which vou 
are reading ? 
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Plaintiff’s Exhibit M—(Continued) 
(Deposition of Wilford W. King.) 

A. This is a book in which licenses to be issued 
under the money lender’s act to the various appli- 
cants are taken. It contains a stub and the license 
itself. When a license is issued the stub and the 
license is filled out, and the license detached from 
the stub. This record shows that on September 22, 
1933, license Number 26 was issued to Hilo Finance 
and Thrift Company, Limited, to conduct a money 
lender’s business at 125 Kamehameha Avenue, Hilo, 
Hawaii. 

Q. Addressing your attention again to the rec- 
ords of your office, I will ask whether your records 
show whether an application was made by the Hilo 
Hinanece and Thrift Company, Limited, for a lheense 
to operate as an industrial loan and investment 
company under the provisions of Act 231, Session 
Laws of 1937? 

A. Yes, the records indicate that a license, or 
that an application for a license to conduct an in- 
dustrial loan and investment company business, was 
dated July 21, 1937, and received August the 2nd, 
1937, in the Treasurer’s office. 

@. The application was dated when? 

A. The application was dated July 21, 1937, and 
it was received in the Treasurer’s office on August 
the 2nd. 

Q. Will you identify the record from which that 
application appears? 

A. ‘That is an application to the Treasurer of 
the Territory of Hawaii by the Hilo Finance and 
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Plaintiff’s Exhibit M[— (Continued) 
(Deposition of Wilford W. King.) 
Thrift Company, Limited, for a license to conduct 
an industrial loan and investment company business. 

@. And that record is contained in what, in a 
file? 

A. Oh, is that what you want? Pardon me. This 
is contained in the file of industrial loan and in- 
vestment applications, ‘‘A’’ to ‘‘I,’’ in the office of 
the Treasurer of the Territory of Hawaii. 

@. <And constitutes part of the official records 
of that office? 

A. It constitutes part of the official records. 

Mr. Cades: May it be stipulated that a photo- 
static copy of this application may be made and 
attached to this depesition and made a part thereof, 
and marked as an exhibit? 

My. Richmond: Yes. 

(Photostatic copy of record offered is marked 
by the Clerk: ‘‘Plaintiff’s Exhibit B,”’ attached 
to this deposition. ) 


@. And will you state whether the license ap- 
pled for was in fact granted, and just refer to the 
thing you are looking at so that it is of record? 

A. According to the certificate book, in which is 
contained the heenses issued under the industrial 
loan and investment act, on August 2, 1937, license 
number 31 was granted the Hilo Finance and Thrift 
Company, Limited, to conduct an industrial loan 
and investment business at 196 Kamehameha Ave- 
nue, Hilo, Hawaii. 
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Plaintiff’s Exhibit M—(Continued ) 
(Deposition of Wilford W. King.) 

Q. Now referring to the application for a license 
1o operate a Joan business, that is the 1933 license, 
under the statute, and under the requirements of 
your department, the applicant was required to 
disclose the charges that would be made for differ- 
ent classes of loans, is that correct? 

A. That is correct. 

Q. And I eall specifically your attention to the 
portion of the application of the Hilo Finance and 
Thrift Company which reads as follows: ‘‘ Interest 
of one per cent per month is charged on loans. For 
instance, on a one hundred dollar loan interest of 
ten dollars is deducted when the loan is made and 
the borrower receives ninety dollars. A one hun- 
dred dollar note is payable in ten monthly install- 
ments. As an incentive to pay on time a refund of 
2.2 per cent is given on the actual money borrowed 
on all loans paid on time.’’ I will ask you whether 
substantially all of the applications that were made 
to your department for the issuance of money lend- 
er’s permits did or did not contain substantially 
similar charges for the making of loans? 

A. They practically all did. 

Q. Now looking again to the records of your 
office, will you state for the record approximately 
how many lecenses were issued under the 1933 act? 

A. Eighty. 

®. HKighty licenses were issued? 

A. Yes, that’s right. 

Q. When it came to making applications under 
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Plaintiff’s Exhibit M—(Continued) 
(Deposition of Wilford W. King.) 
the 1987 act were the applicants required, either by 
law or by the regulations of your department, to 
disclose the rates that they were going to charge? 

A. No, the rates were set forth in the law, under 
the 1937 act. 

Q. And your department did not require the 
filing of statements of rate charges in the applica- 
tion? 

A. ‘here is no request for a statement of rates 
in the appheation under the 1937 act. 

Q. Will you state whether or not substantially 
all of the licensees under the 1933 act applied for 
and received licenses under the 1987 act? 

A. Most of them did; some did not. 

Q. Most of them did, some did not, and the few 
that did not retired from business? 

A. That’s right. 

@. Now in regards to these acts, in accordance 
with the requirements of the 1933 act and the 1937 
act, will you state whether your department did, in 
fact, make periodic investigations of the licensees 
to ascertain whether they were complying with the 
law? A. We did, under both acts. 

Q. Under both acts? A. Yes. 

@. Were those examinations made regularly? 

A. Well, under the statute—I might explain it 
this way: Under the statute we were required to 
make them at least once a year. However, with the 
small staff we had at the time, or have even now, 
and the amount of work that we have to do, it has 
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Plaintiff’s Exhibit M—(Continued) 
(Deposition of Wilford W. King.) 
not permitted us to get around regularly. It may 
he one year or two years before we get back to the 
same institutions in the meantime. 

Q. Well, do your records show whether investi- 
gations were in fact made of the business of the 
Hilo Finanee and Thrift Company during the 
periods from 1934 to 1938? 

A. Our records show that we made an investi- 
gation in 1935 and after the one in 1935 we made 
the next one in 1938, and the next one in 1939. 

@. Do you have the actual time of those investi- 
gations there? 

A. No, I do not have that. [ can get them, how- 
ever. 

@. Will you state whether you are familiar with 
the construction of this phrase in the provisions 
of Section 4, Act 154, Session Laws of 1933, which 
reads as follows: ‘‘And to deduct interest therefor 
in advance at the rate of one per cent per month 
or less, and in addition may receive and require 
uniform weekly or monthly imstallments?”’ 

A. I am familiar with that. 

@. Will you state whether both from your per- 
sonal knowledge and your practical knowledge 
whether that construction was uniform and made 
public? 

A. Our construction was uniform. It was made 
public to the extent that reports were made to the 
associations or the licensees examined, of our ex- 
amination. Our records, as such, are not public 
documents. 
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(Deposition of Wilford W. King.) 

Q. But your construction was made known to 
any person that was interested in finding out what 
the construction was? A. That is true. 

Q. Will you state what the construction given 
to those words by your department was? 

A. Probably the best way to explain it would 
be by an example. The law permitted them to de- 
duct interest in advance at the rate of one per cent 
per month. If an individual went into a licensee 
and wanted to borrow one hundred dollars, our in- 
terpretation was, 1f you wanted to borrow one hun- 
dred dollars for ten months, that the licensee could 
deduct one per cent of one hundred dollars—or ten 
per cent of one hundred dollars, being one per cent 
per month for ten months, or a total of ten per 
cent, and being deducted in advance, and the bor- 
rower would receive ninety dollars. 

@. And then the borrower would pay back ? 

eee eiiat’s true. 

@. At what rate? 

A. The law permitted uniform weekly or 
monthly installments, so that the installments paid 
back would have to be equal in amounts. In the 
case that I mentioned the payments would be ten 
dollars per month to be returned. 

Q. And will you state whether the interpreta- 
tion given by your department was the same under 
the 1937 act as under the 1933 act? 

A. Exactly the sameé. 
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(Deposition of Wilford W. King.) 

Q. And that construction by your department 
was likewise consistent at all times? 

A. It has been consistent during my time there. 

@. And made public to the same extent as your 
construction of the 1933 act? 

A. Yes, that is correct. 

Q. Well, may I ask you, under the administra- 
tive construction of the act, as apphed by your de- 
partment, what would be the permitted charges in 
the following case: A borrower requests a loan of 
$2,330, out of which he agrees to pay the lender 
interest at the maximum rate allowed by the statute, 
in advance. The loan is to be for a period of fifteen 
months. Would you state what was the maximum 
amount that could be deducted from that loan? 

A. Fifteen per cent of the loan. 

Q. Fifteen per cent of $2,330? 

A. Yes, $349.50. 

Q. That is, under the administrative construction 
of the act a licensee was permitted to deduct $349.50 
from the face amount of that note and pay to the 
borrower what amount ? A. Pay $1,980.50 

Q. And then in addition thereto, under your 
administrative construction, the operator would be 
required to repay the $2320 note in fifteen equal in- 
stallments ? A. That is correct. 

Q. Monthly ? A. That's right. 

Q. At the time that the 1937 act, and whenever 
I refer to the 1937 act [ mean act 231 of the Ses- 
sion Laws of 1937, being the industrial loan and 
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(Deposition of Wilford W. King.) 

investment act, was being considered by the legis- 
lature of the Territory of Hawaii, will you state 
whether or not substantially all of the licensees un- 
der the 1933 act were in fact making charges in 
the manner that you have outlined as being the con- 
struction of the statute by your department? 

A. There were very, very few, a matter of five 
or six, who were not making such charges. 

Q. What was the construction of your depart- 
ment with regard to loans that exceeded eighteen 
or twenty months, the periodic installments to be 
paid? 

A. Well, from my research on the mainland 
for over a couple of years, I learned ‘that most 
laws limited the length of time a loan may be made 
for to between fifteen months and twenty-four 
months, and that the average was around eighteen 
months. We took the position of advising lend- 
ers that it was not the intent of the law to permit 
them to make a loan for many years and deduct 
the interest in advance, but it had to be or should 
be kept within a range of between eighteen months 
and two vears. 

A. And did you embody that in a regulation of 
your department, or was that merely suggestive? 

A. That was merely suggestive. 

Q. You did, however, have strict regulations 
about the installments being equal ? 

A. That’s right. One of the points that we al- 
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ways looked for in our examinations was what we 
eall balloon payments. That is to say, a loan was 
made for, say, six months; a loan was made for 
six months. However, the payments for the first 
five months were, say, fifty dollars, and the last 
payment would be, say, $300. We call that $300, 
payment a balloon payment, and it was used by un- 
scrupulous money lenders to force the borrower 
to renew and thereby get additional charges where 
there is an investigation fee permitted, so that we, 
under the 1933 act, as well as under the present 
act, watch out for balloon payments, and require 
uniform payments. 

Q. Now during the period from 1933 to 1937 
considerable data was compiled by your office with 
regard to the condition of financial institutions in 
the Territory of Hawaii, isn’t that correct? 

A. That is correct. 

Q. And will you state, in your own words, what 
was done by your department with reference to 
bringing before the Legislature of the Territory 
of Hawaii in 1937 the data concerning the condi- 
tion of the financial institutions, and particularly 
finance companies? 

A. We studied for about two years the money 
lenders’ situation in the Islands, as it compared 
with the laws and regulations in effect in other 
jurisdictions throughout the United States. Dur- 
ing that time, or at least on two occasions, IT at- 
tended national conventions of the national con- 
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ferences of Small Loan Supervisors, which is a na- 
tional association of all state supervisors of small 
loan and finance companies. At those conventions 
ail matters in regard to interest, and the methods 
of computing and so forth, are always discussed at 
some length. I remember distinctly of going to 
Indiana, where they have a very up-to-date finance 
company law; Wisconsin, Minnesota, Massachusetts, 
New York, Virginia, and other states, where I had 
definite, direct contact with the commissione7s 1n- 
volved on the operations of the laws and the pitfalls 
in the laws, and the ways that money lenders get 
around the laws, and I had extensive discussions, 
and received a very great help from the Russell 
Sage Foundation, Mr. Ralph Nugent, director of 
the department of remedial laws, whose department 
had to do with the study of making loans, and costs 
and interest charges involved, throughout the 
United States, for a number of years. I came back 
and drafted in 1936 a proposed industrial loan in- 
vestment act, patterned a good deal after the Jndi- 
ana Jaw. After being put mto legal form by the 
attorney general it was presented as an administia- 
tion bill to the 1937 legislature. 

Q. Can you state of your own knowledge whether 
at the time of the consideration of the 1937 statute 
the Legislature,—the legislative committee of the 
Legislature, had before them complete data as to 
the manner in which the different existing licensees 
were conducting their business? 
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A. They did. Prior to the Legislature meeting, 
Mr. McGonagle and myself took up a campaign to 
eorrect the situation, and we both gave a talk at 
the Rotary Club one day in which we outlined the 
rates of charge which had been charged under the 
1933 act; it ranged all the way from forty per cent 
a year up to as high as 1200 per cent a year, the 
actual effective rate of interest, based on the loans 
made and the length of time the person, or the op- 
erators, had the money. We gave that information 
in the exact form that we had given it to the Rotary 
Club, to the legislative committees involved. 

Q. Will you identify Mr. McGonagle? 

A. Mr. McGonagle is treasurer of the Territory, 
and Bank Examiner ex-officio. 

Q. Now in presenting the matter to the Legis- 
lature, was it the recommendation of your depart- 
ment that a definite limitation be put on the number 
of months? 

Mr. Richmond: TI think I will object to that as 
being leading. 

Mr. Cades: I will withdraw that. 

Q. Will vou state whether or not your depart- 
ment made recommendations to the legislative com- 
mittees with reference to the number of months 
for loans made by finance companies ? 

A. I don’t recall at this time whether we did or 
not. However, I might say this, we, at the same 
time as we presented to the legislature an industrial 
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loan act, we presented a small loan act, and in that 
act there is a restriction that no contract for loans 
Shall be entered into for a period of longer than 
twenty months. I have in mind that we did recom- 
mend it, but it was not accepted. 

Q. Would you mind clarifying, for the pur- 
poses of the record, that statement you made about 
the high effective rates under the existing law? 
What was the attitude of your department about 
those high effective rates? 

A. Well, under the 1933 act the law permitted 
one per cent a month in advance, and in addition 
provided that the licensee could charge for a loan 
made pursuant to this section a fee of two dollars 
or less on loans under one hundred dollars. With 
the applications for licenses under the money lend- 
ers’ act of 1933, the proposed licensees were re- 
quired to file a chart of their charges, in addition 
to the interest rate they were to charge, and they 
were permitted to charge up to two dollars on one 
hundred dollars. We found that they were making 
loans, say, for ten dollars to an individual, for 
two or three days, and charging him a two dollar 
fee. He would come back to pay it, and a couple 
of days later get another ten dollar loan, and they 
would charge him, again, another two dollars for 
the fee, and he would come back in time and pay 
that and get another loan, so that in a month they 
could get large amounts of money for the use of 
a small amount of money, so that taking those 
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amounts which it actually cost the borrowers, the 
interest charged and the investigation fee, and com- 
puting that to an effective rate of interest, based 
on the amount of money used and the time involved, 
the rates ran from forty per cent up to 1200 per 
Come 

Let me say this, in addition, that a good many 
of the licensees did not charge interest. A good 
many stated in their charts that they did not charge 
interest for loans under fifteen days. That was 
only a catch-all. If the people made a loan over 
fifteen days they could charge them an investiga- 
tion fee, and would not have to worry about the 
interest. 

Q@. Then the abuses you were referring to, that 
you were particularly interested in remedying, was 
the abuse of the fee charged for an investigation 
for small loans, is that correct ? 

A. That’s true. 

Q. And that particular abuse was corrected to 
your satisfaction, to the satisfaction of your de- 
partment, by the 1937 statute? 

A. ‘Phat’s right. 

Q. Now will vou state, in vour personal know!l- 
edge in the field, what the general sources are in 
the Territory of Hawaii for financial accommoda- 
tion to business? 

A. Well, the financial accommodations are about 
the same as they are in everv other American ecom- 
munity, namely, you first have your banks, trust 
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companies, your building and loan associations, 
your Morris Plan banks, and finance companies and 
small loan conrpanies. 


(Change in reporters. ) 


Mr. Cades: May the record show it is stipulated 
by counsel that the remainder of the deposition 
may be reported by Mr. Finley, and that he may 
join in the certificate and likewise counsel waive 
the requirement of reading the remainder of the 
deposition and the signature of deponent to the re- 
mainder of the deposition ? 

Mr. Richmond: That is correct. 

Q. (By Mr. Cades): State in general what 
the differences were in the charges made for finan- 
cial accommodation by the various types of insti- 
tutions ? 

A. Banks were charging at that time between 
6 and 9 per cent simple interest on reducing hal- 
ances. Trust companies approximately the same. 
Building and loan associations were charging from 
8 to 10 per cent simple interest on reducing bal- 
ances. Industrial loan companies were charging 
1 per cent per month, deducted in advance plus 
an investigation fee charge. 

That was all the types that we have in the islands 
under the 1933 act. 

Q. That was between 1933 and 1937? 

A. That’s right. 
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Q@. Then in 1937 a further type of finance in- 
stitution was created ? 

A. That’s true, that was known as the small- 
loan act, which covered loans up to $300 and per- 
mitted an interest charge of 316 per cent per month 
on the first hundred dollars, 214 per cent per month 
on the next $200, computed on outstanding balances, 
not deducted in advance. 

@. Can you state from your own knowledge 
whether or not the practice of deducting interest 
in advance is a common usage or practice in the 
business of finance companies ? 

A. Itis definitely a policy, a practice. 

Q. The term of deducting interest in advance 
in the finance-company field has a definite meaning ? 

Eee as. 

Q. Is that meaning the same meaning that was 
attributed to the words by your department in the 
construction of the act? A. It is. 

Q. Are you able to state from vour knowledge 
of the finance companies’ business whether such 
companies could continue to exist in the territory 
of Hawaii with a charge of merely 1 per cent per 
month on the actual balances outstanding in the 
hands of the lender? 

A. I do not believe that we would have one in- 
stitution im that business in the territory, which 
was in the business for profit entirely. 

Q@. State why that is so? 


A. Because the return on invested capital at a 
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rate that low would be very, very small and would 
not be attractive to capital. There might be insti- 
tutions which would continue but they would be in 
my opinion semi-philanthropic; that is, they were 
in the business to assist the borrower. 

@. What has been the normal result in other 
jurisdictions where such institutions have not been 
able to charge in excess of 12 per cent through 
interest ? 

A. Now I don’t understand that question. You 
refer to a rate. The rate you refer to is not a rate 
in existence in very many jurisdictions. 

Q. In your opinion, having in mind the finan- 
cial needs of the territory of Hawaii, is it an eco- 
nomic necessity that they have finance institutions, 
the type of which was licensed under the 1933 and 
1937 acts? 

A. Absolutely an economic need for the com- 
munity. 

Q. Will you state your reasons therefor? 

A. My reasons are that the people who apply for 
assistance at such an institution are the type that 
do not have a credit standing, permitting them to 
obtain credit from banks or trust companies or 
building and loan associations. Therefore they have 
to go to some place where from the lender’s stand- 
point the risk is a little higher than it would be if 
they had a credit standing. 

A. Just one more question: will you state 
Whether or not your department was instrumental! 
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in having adopted in the 1939 Legislature of the 
territory of Hawaii an amendment of the indus- 
trial loan and investment act for purposes of elari- 
fication ? 

A. Which section do you refer to, Mr. Cades? 

@. I refer particularly to the section of the 
rach! 

Mr. Richmond: JI am going to object to that 
question as leading. 

Pee o(o2 is the section. 

Mr. Cades: I will reframe that question: 

Q. Referring particularly to the provisions of 
section 6782-L, as amended by act 75, Session Laws, 
1939, state whether your department took any steps 
in having such legislation adopted by the 1939 
Legislature? 

A. We sponsored the amendment to the 1939 
legislature. 

Q. And although this puts a limitation on the 
number of months for periodic loans, in general 
the 1939 act continues the construction that was 
adopted by vour department over the period from 
Ie eto 19397 A. Thats mip. 


Cross-Examination 
By Mr. Richmond: 


Q. Mr. King, vou stated that your office put 
a construction on these sections in the 1933 and 
1937 acts? A. That is true. 


Q. In placing a construction for administrative 
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purposes on those statutes, what did you try to do? 
Did you try to follow out what you thought the 
Legislature intended? 

A. You are referring now to this specific 
statute ? 

Q. We can refer first to the 1933 act; I think 
that is section 7064? A. That’s right. 

Q. 

A. Our interpretation was based upon our wun- 
derstanding of the words used or the phrases used 
in the law as we understood them, and sinee they 
were identical phrases or identical with the phrases 
in other statutes in other jurisdictions and we were 
familiar with what took place in those jurisdictions, 
we naturally felt that our interpretation was cor- 
rect. 

Q. As I say, you merely tried to carry out the 
words of the statute and nothing else? 

A. That is true. 

Q. Would you say that the purpose of section 
7064 is substantially, in your administration you 
did look at this statute as intending to limit the 
amount of interest which loan companies might 
charge? AL What's right, that’s right, 

@. What particular reference to the so-called 
balloon ‘payments, did you have many occasions 
arise in which there were balloon payments made 
by—halloon charges, whatever you call them—made 
by loan companies ? 


in the revised laws? 


A. I think we run across one or two oceasion- 
ally, not very many, very seldom. 
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Q. What did you do when you ran across a case 
of that sort? 

A. We would simply criticize the procedure and 
refer to the law requiring uniform payments and 
see that they in the future corrected the situation; 
that they didn’t make any more of those. 

Q. In other words, under your construction of 
the law, if you had borrowed a hundred dollars, 
it would be unlawful to pay #10 say 6 months hence 
and a hundred dollars at the end of the year—I 
mean $90 at the end of the year? 

A. It would not be unlawful to pay it, it would 
be unlawful for the person to receive it, the lender 
to receive it. 

Q. It would be unlawful under this statute, that 
is vour construction ? 

A. For the lender to require it, yes. 

Q. Then vou referred sometime ago to the ef- 
fective rates of interest; vou meant did you, the 
rate of interest on unpaid balances for the length of 
time the borrower had the money, is that what you 
mean by an effective rate of interest? 

A. That is one way of saving it. The way I 
like to explain effective rate is the cost of the 
money borrowed over the length of time the money 
is held. 

Q. Wouldn’t it be true that in the case of bal- 
loon payment the rate of, effective rate of interest 
would be actually less than if he made uniform 
payments ? ieee liat 1s ree, 
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Q. In your construction of the statute, why 
would you criticize that when you stated you felt 
this was to cover the interest rate, did you not? 

A. Beeause we were particularly interested in 
this recurring investigation fee. The balloon pay- 
mnts were made purposely to get an additional in- 
vestigation fee, and by getting an additional inves- 
tigation fee periodically the effective rate of inter- 
est might materially go up in spite of that bal- 
loon payment. In other words—— 

Q. Leave that out of it, that isn’t part of the 
question. [ am just wondering why in the admin- 
istration of this act you construed a practice which 
would result in a lower rate of interest as illegal 
under this statute. Did you do that? 

A. Yes, they had to make them in uniform in- 
stallments, the payments. 

Q. Suppose there were no installments at all, 
would you have any objection to that, your depart- 
ment have any objection to that? 

A. No, if a loan was made for a definite period, 
sav 1 month, 2 months, and no installments, there 
would be no objection, no. 

@. Yet you distinguish between and your depart- 
ment, your department saw a difference between 
that situation under this statute and a situation 
where there were small installments and a large 
payment at the end? A. That is true. 

Q. You stated that you made investigations of 
the practices of these companies from time ‘to time, 
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not every year, not all cases, but just as often as 
you could, I take it? Aw. Thats meme 

Q. Were you ever called upon to prosecute any 
violations of the act? A. No, I was not. 

Q. You didn’t discover any violations of the act 
as you construed it? A. That is true. 

Q. What about these balloon payments, you said 
you found one or two of those? 

A. In an examination, if we were able to find 
infractions of law it doesn’t necessarily mean a 
prosecution of the affair in the courts. We always 
take the stand that we point out to people under our 
jurisdiction, the violations and insist that they cor- 
rect them. 

@. Then you did find violations from time to 
time ? 

A. We find violaticns from time to time. I 
don’t recall at the present time any specific in- 
stances but I do recall discussing the matter of 
balloon payments with the various examiners, and 
instructing them to watch out for that type of 
thing. 

Q. But you didn’t find for example, anyone that 
was charging more than 1 ‘per cent a month, de- 
ducted in advance, and requiring uniform weekly 
installments ? A. That’s right. 

Q. Then how was your construal of the stat- 
ute made known to various loan companies ? 

A. By word of mouth mainly, of the examiners. 

Q. You told them that was what you would 
permit ? 
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A. Let me say this, that I wasn’t on the job 
as bank examiner when that law became effective. 

Q. Which law do you mean? 

A. The 1933 law. Mr. Asch, my predecessor, 
was the one that instituted that or supervised that 
act when it first went into effect, and he had set 
down policies which were as I understand it, prac- 
tically the same as we carried through. We made 
no material change in the policies when we took over 
the reins, as our construction of the law in that re- 
spect was apparently the same as Mr. Asch’s had 
been. 

@. Did you ever run across any instances of 
loan companies stretching their loans ont for 3 
years or more? 

A. Yes, I believe we did find a few cases where 
they have gone in excess of 2 years. 

@. What did you do in those cases? 

A. We protested to them that we thought they 
were too long; that it wasn’t the intent of the law 
to permit them to go on indefinitely, but there was 
apparently nothing we could do other than that as 
the law was silent on the subject. 

Q. In other words, did you take the position 
that a long loan like that was a violation of this 
section ? 

A. No, we did not, we thought it was a viola- 
tion of the intent of the law, but we could get no 
specific construction of the law which would say 
that they could not do it, so we could not stop it, 
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but we did protest the loans being made in excess. 

Q. You say you protested, you would have to, 
as an administrative officer, to quote them upon the 
law ? Ae) hat is true: 

Mr. Cades: Object to that as argumentative. 

Q. (By Mr. Richmond): Then T take it your 
construction, your office’s construction of the stat- 
ute is that there was no regulation as to the length 
of time of loans? A.” Whats awe: 

Q. You testified, Mr. King, that it was the 
normal practice for companies, finance companies 
in applying for licenses, to make a statement of how 
they were going to charge interest on loans? 


Under the 1933 act it was required. 
Was required ? A. Yes. 
By law? A. What is true 


But wasn’t required in 1937? 

That’s true. 

. You say it was the general practice there 
both times, however, for the companies to make 
statements anyway, is that correct? 

A. You mean under the 1933 act and the 1937 
act they made statements to us? 

Q@. Under the 1933, you testified substantially 
all of the companies made such statements on their 
applications ? Ue ies 

Q. Now in 1937 it was not required by law. What 
happened then if anything with respect to that? 

A. The applications—with respect to the appli- 
cations, Mi. Richmond ? 


oPpeoLa>r 
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Q. Yes? Did the companies make these state- 
ments in 1937 with respect to how they were going 
to charge interest? A They did not. 

Q. Now, Mr. King, on Oct. 21, 1938, the Su- 
preme Court handed down a decision in a ease 
entitled Helbush v. Mitchell. A. True. 

Q. Are you familiar with that case? 

A. J am not familiar, I read the decision, I am 
not familiar with the facts in the ease. 

Q. Yes, but you were in the department at the 
time that decision was handed down; you were then 
deputy bank examiner? 

A. Iwas deputy bank examiner, I wasn’t in the 
Territory at the time, however, I was on the main- 
Jand. 

@. You were on the mainland? 

A. That’s right. 

@. Do you know of your own knowledge whether 
the construction of these statutes was changed by 
your department following that decision ? 

A. The construction was not changed? 

Q. In other words, you have previously testified 
on direct-examination that your department had 
construed section 7064 here and similar provisions 
in the 1937 act to mean that the company could de- 
duct 1 percent 6 months in advance and then require 
repayment in equay monthly instalments, and if that 
were done that would not be a violation of the law? 

A. Our construction under the 1937 act is the 
same as under the 1933 act. 
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Q. Following the decision in Helbush v. Mitchell, 
did your department change its construction ? 

welt cidenot: 

Q. In other words, vou did not state to any per- 
sons whose acts you investigated that if they were 
charging as they had previously done, they were 
now violating the law? ive livcindiete 

Q. You know all of that of your personal knowl- 
edge? A. That’s true, yes, sir. 

@. Was there any consideration given by your 
department to the effect of that decision, do you 
know that? 

A. I read the decision and I do not agree with 
the method of computing interest in the decision. 

Q. You didn’t agree with the Supreme Court? 

A. I didn’t agree with the Supreme Court’s 
method of computing interest. However, I am not 
acquainted with the facts of the case and do not 
know on what basis they arrived at a lot of their 
conclusions, but I do not agree with the method of 
computing interest. 

Q. Did you understand that case to put a dif- 
ferent construction on these statutes than vour de- 
partment had previously put? 

A. Absolutely not. 

Q. You understood it to be the same? 

A. Pardon me? 

@. You understood the construction to be the 
same by the Supreme Court that von had previously 
adopted in your administrative practice? 

A. No, I did not. 
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Q. You felt it was different? 

A. Different, absolutely. 

Q. But you did not change it? 

A. I did not. 

@. To just recapitulate on one point here, I be- 
lieve you testified that during your administration 
of the 1933 and 1937 acts, you didn’t run across any 
violations of these sections? 

A. Violation of my interpretation of the sec- 
tions ? 

Q. Yes? 

A. I don’t remember testifying to that effect as 
definitely. We find violations all the time. 

®. In other words, you found people charging 
more than—I would like to state now I am not try- 
ing to mislead the witness here, I wasn’t just sure 
on that point as to what you testified—were there 
any cases where more than 1 percent a month was 
charged ? 

A. Not to my knowledge. 

Q. Not to your knowledge? A. Yes. 

@. Then your construction of the act amounted 
to stating from time to time to the various com- 
panies that they were not violating your construc- 
tion of it in their present mode of business, is that 
correct ? 

A. Let me put the answer this way: that we 
make reports, written reports to the various ]i- 
censees, calling theiratatention to violations of law, 
but not saying specifically ‘‘ You have complied with 
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this law and that law.’’ Our policy is to call atten- 
tion to violations and not to comment on the laws 
that are being correctly adherred to. 

Q. Inthat event, when were there to be occasions 
arise for you to make known your construction of 
the act? 

A. We discussed that on various occasions in 
eonnection with the application fees and investiga- 
tion fees that were permitted. We felt they were 
being injurious, the way they were being handled 
was injurious to the people, to the extent excessive 
charges were being made, and discussed them when 
we were discussing a loan 


Q. Will vou say discussing with whom? 

A. Various leensees, for instance I might men- 
tion J. P. Medeiros, I remember distinctly he was 
quite irate on this investigation-fee charge and he 
came to see me several times and talked on the ap- 
plicability of the law. I had discussions along that 
time with several of the licensees. 

Q. Then you mean when you were discussing the 
question—what do you call the 2-dollar fee, what is 
your name for it? 

A. Investigation fee. 

Q. When you were discussing the question of the 
investigation fee with the licensees, vou incidentally 
told them what your construction was of the act? 

A. Our construction would come into the discus- 
sion, and again when we had occasion to consider 
balloon payments, uniform payments, it would come 
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into the discussion again. However, those occasions 
were not many. As I said before, the policy and in- 
terpretation had been set down by my predecessor. 

Q. In what form did he set it down? 

A. No form whatever; he made examinations 
and permitted the methods which all of the com- 
panies used, deducting 1 percent in advance to con- 
tinue, with no record in the files that their pro- 
cedure was not correct. 

@. In other words, you mean your predecessor 
merely did nothing about the existing conditions, is 
that what you mean? 

A. In effect that would be it. 

Q. And in following his lead then you merely 
did nothing about the situation, is that so? 

A. I don’t admit that, I didn’t follow his lead, 
I tried to follow the law, and when I first went into 
the department I studied very thoroughly the laws 
we had to supervise, and in many ways our interpre- 
tation of the statutes are apparently different from 
those made by Mr. Asch, because we were called by 
various institutions on our interpretation, and were 
told Mr. Asch’s interpretations were otherwise. 

@. I had reference to your statement that these 
policies had been set down by Mr. Asch and that you 
followed them? Ae) No: 

Q. You wish to correct that? 

Mr. Cades: I object to the form of that question. 
I think the question presupposes something that was 
not in the evidence. The evidence was that on a 
particular construction of the statute with regard 
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‘to charges of interest deducted in advance and pe- 
riodic payments the construction of their depart- 
ment was consistent and uniform and had been 
adopted by his predecessor and had not been 
changed. 

He said in other particulars points came up from 
time to time where the Asch construction was dif- 
ferent from their construction, and it has no bear- 
ing on the case and presupposes something that has 
never been testified to and is objected to as to form. 

Mr. Richmond: The witness testified on direct 
examination with respect to the publicity and of 
the construction made by his department of the 
statute and with respect to the manner in which it 
was made known to the moneylending fraternity 
and to the manner in which it might be available to 
the public at large. 

Mr. Cades: Correct. 

Mr. Richmond: My question is a proper ques- 
tion. 

Mr. Cades: No, and on cross-examination he fur- 
ther testified that that construction had been al- 
ready established by his predecessor. He has men- 
tioned other constructions of the act on which he 
has not been specifically questioned, and I think the 
present question is unfair to the witness. However, 
that may be decided by the trial judge. 

Mr. Richmond: I will reframe the question: 

@. I am now referring to the construction of 
your office with respect to the propriety under sec- 
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tion 7064 and the similar statute in 1937, the pro- 
priety of charging 1 percent a month in advance and 
requiring uniform weekly or monthly payments. I 
am not referring to any other constructions of any 
other part of this act, but just to that phraseology 
as it is affected here. 

Now you state that your construction or rather 
that that constrnetion was started by Mr. Asch? 

A. I ean’t say that construction that I have—— 

Q. Yes? 

A. was started by Mr. Asch; I would say 
that it appears that the construction we have was 
also held by Mr. Asch, because the records do not 
indicate that exception was taken to the licensees 
operating in that manner, and thev were all! doing it. 

@. Now referring to this matter of construction 
alone, you know which part of the statute I am re- 


ferring to. That construction then was made known 
to the moneylending fraternity how ? 

A. By my lack of challenging their procedure. 

@. And in any other way? 

A. From time to time, as I told you before, in 
discussions with them in which the investigation fee 
was involved. 

Mr. Richmond: ‘That is all. 


Redirect Examination 
By Mr. Cades: 
Q@. Mr. King, you were asked whether it has 
been made known in any other wav. Isn’t it a fact 


274 George B. Carey vs. 


Plaintiff’s Exhibit M—(Continued) 
(Deposition of Wilford W. King.) 
that while you were in the bank examiner’s office 
in 1937, that some 40 industrial-loan and business 
licenses were issued ? A. That is true. 

@. And at the time these licenses were issued, 
isn’t it a fact that your department was fully in- 
formed about the rates they were charging? 

A. That is true, by our investigations of their 
companies we knew their procedures. 

Q. So that isn’t it true that that was a fairly 
forceful way of making it known to them that your 
department construed the statute as they had been 
issuing licenses to them? 

Mr. Richmond: I will object to that question. 

A. I will answer the question in this way: that 
by our granting a license we approved the methods 
that they were using and the charges that they were 
using. 

Q. State of vour own knowledge whether the li- 
censees, both under the 1933 act and the 1937 act 
did or did not rely on these licenses for their ability 
to make the charges? A. I believe they did. 

Q. State whether there are not a substantial 
number of persons in the territory of Hawaii not 
engaged in the lending business that do make iso- 
lated loans, is that correct or incorrect ? 

A. Will you read that question, please? 


(Last question read as above recorded.) 
A. According to information and reports coming 


to my office occasionally I believe it is correct. 
Q. The persons who have applied for and re- 
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ceived business licenses have transacted a large 
number of loans, is that correct? 

A. Considerable number of loans, that is true. 

@. Have you any idea of the amount of money 
in the period of a year that has been loaned by 
finance companies in reliance on licenses granted 
under the 1933 act and 1937 act? 

A. IT have computations in my office under the 
1937 act, I don’t believe I have under the 1933 act. 

Q. Could you give some approximation of what 
they were, from memory ? 

A. I can state this: according to the annual re- 
ports during the last conple of years, the total 
assets, the very largest part of which are loans and 
installment contracts, and so forth, have been in ex- 
cess of 6 millions of dollars. 

Q. In excess of 6 millions of dollars, and you 
consider and can say that of your knowledge a sub- 
stantial majority of those loans are or are not in 
excess of 12 percent computed on the outstanding 
balances ? 

A. J don’t understand that qnestion. 

Mr. Cades: Would you mind reading it to see if 
it is clear? 

(Last question read as above recorded.) 

The Witness: I am still confused with that ques- 
tion. 

Mr. Cades: I will reframe the question: 

Q. Can you state of your own knowledge whether 
or not a substantial majority of the loans bear in- 
terest in excess of 1 percent per month on the out- 
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Plaintiff’s Exhibit M—(Continued) 
(Deposition of Wilford W. King.) 
standing balances due from the borrower to the 
lender? 

A. I would say in excess of 90 percent are made 
on that basis. 

Q. So that if the construction of vour depart- 
ment, continued over a period of some 6 years, were 
to be determined to be improper, perhaps 90 percent 
of the loans of licensees under the monevlenders 
act, and licensees under the industrial-loan and in- 
vestment act, would be usurious ? 

A. That is true. 

LCF-1940-314-46. 


{s/ WILFORD W. KING, 
Subscribed and sworn to before me, this 19 day 
of June, A. D. 1940. 
/s/ M. NORMAN OLDS, 
Clerk, Cireuit Court, First Judicial Circuit, Terri- 
tory of Hawaii. 


I, M. N. Olds, one of the Clerks of the Cireuit 
Court, First Judicial Circuit, Territory of Hawai, 
residing in Honolulu, do hereby certify that here- 
tofore, to wit, on the 13th day of June, A.D. 1940, 
personally appeared before me, at the Judicial 
Bldg., in the City of Honolulu, Territory of Hawaii, 
Wilford W. King, a witness produced on behalf of 
plaintiff in a certain cause now pending and unde- 
termined in the Cireuit Court of the Fourth Judi- 
cial Circuit, Territory of Hawai, wherein Hilo Fi- 
nance & Thrift Co., Ltd., is plaintiff, George B. 
Carey, is defendant and Bank of Hawaii and Bishop 
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Plaintiff’s Exhibit M—(Continued) 
(Deposition of Wilford W. King.) 
National Bank of Hawaii at Honolulu are gar- 
nishees. 

I Further certify that the said witness, Wilford 
W. King, was by me first duly sworn to testify the 
truth, the whole truth and nothing but the truth in 
the cause aforesaid; that the testimony then given 
by him was in my presence reduced to writing, in 
the presence of the said witness by means of short- 
hand and afterwards transcribed upon a typewriier, 
and the foregoing is a true and correct transcript 
of the testimony so given by him as aforesaid. 

I further certify that after said testimony had 
been so transcribed it was read over by the said wit- 
ness who then and there did subseribe and again 
make oath to the same. 

I further certify that the taking of this deposi- 
tion was in pursuance of stipulation hereto at- 
tached; and that there were present at the taking of 
this deposition Mr. J. Russell Cades for plaintiff 
and Mr. James M. Richmond for defendant. 

I further certify that I am not counsel for nor in 
anv way related to any of the parties to this suit 
nor am I any way interested in the outcome thereof. 

In testimony whereof [ have hereunto set my 
hand and affixed the seal of said court, this 19th 
day of June, A.D. 1940. 

/s/ M. NORMAN OLDS. 
Clerk, Circuit Court, First Judicial Circuit, Terri- 
tory of Hawaii. 

[Endorsed]: Received and filed in the Supreme 
Court July 21, 1944. Chas. H. K. Holt, clerk. 
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Dollars. Copres of each noté were attached to the 


exmplaint and made a part thereof. The complaint 
alleged that various sums were paid en account of 
the netes. These amounis are recorded on each of 
the attached copies of the notes. The amount sought 
te be recovered represents the total umpaid balance 
om each note. tegether with imterest. 

Qn Jume 24. 1959, the defendant fled a general 
cdemial to plain’: complamt and im addition 
thereto pleaded a set-off and counter-claim con- 
taining thirty-eight counts. The defendant's set-off 
and counter-claim alleged that during the period 
from April 10, 1934, to July 30. 1937, the defendant 
made. executed and delivered to plainuiit 38 promis- 
sory notes, 36 for the sum of #2330. and the remain- 
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On June 22, 1943, the defendant filed a demurrer 
to the amended’ complaint. The demurrer was over- 
riled on June 23, 1943. 

On June 23, 1948, the defendant filed a general 
denial to plaintiff’s complaint and set up a counter- 
claim and set-off and prayed for judgment in the 
sun of $7,188.28. 

On Jime 23, 1948, the plaintiff filed a demurrer 
to defendant’s set-off and counter-claim. The de- 
murrer was sustained on June 23, 1943. 

On June 24, 1948, the defendant filed an 
amended answer of general denial to plaintiff’s 
amended declaration and pleaded a_ set-off and 
eounter-claim and in support thereof alleged that 
on November 21, 1933, defendant entered into an oral 
financing agreement with plaintiff whereby plain- 
tiff agreed to loan money on an open account on 
certain collateral security as needed by the defend- 
ant, the loans, as made, to be endorsed by promis- 
sory notes in the form attached as exhibits to the 
amended declaration; that about April 18, 1934, 
and thereafter, defendant did continuously borrow 
and replay loans to plaintiff upon an open account 
and executed notes for said sums so borrowed to a 
total of $104,850.00 face valne of notes executed 
for a total amount of cash received in the sum of 
$17,973.32; that upon all loans so made there was 
charged by plaintiff against the defendant interest 
at a rate greater than two per cent per month which 
vas included in the face value of each note so 
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executed; that defendant repaid plaintiff the entire 
principal sum of said loans on or before December 
30, 1938, by paying plaintiff the total sum of 
$23,161.94, of which sum $6,188.62 was paid on the 
usurious interest charged. 

The defendant gave notice that he would rely 
on the defenses of payment, lack of consideration, 
usury, Ulegality and fraud, and prayed for judg- 
ment of the sum of $6,188.62, together with interest, 
costs and attorneys fees. 

On June 24, 1948, the plaintiff filed a demurrer 
to defendant’s amended answer upon the grounds: 
(1) That all sums of moneys demanded therein have 
been voluntarily paid by the defendant; (2) That 
a portion of the claim therein alleged is barred by 
the Statute of Limitations and; (3) That it af- 
firmatively appears from the amended set-off and 
counter-claim that if defendant had any claim 
against the plaintiff, that the same is generally 
barred and is unecollectible under the Provisions of 
Act 75 of the Session Laws of 1939. 

On June 26, 1943, the plaintiff filed an answer to 
defendant’s set-off and counter-claim denying all 
the allegations therein and gave notice that it would 
rely on the defense of illegality, payment, statute of 
limitations and the provisions of Act 75 of the 
Session Laws of Hawaii 1939. 

The plaintiff’s evidence established that the de- 
fendant executed and delivered to the plaintiff the 
promissory notes described in the complaint. The 
amount remaining unpaid on the notes is undis- 
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puted. It is also admitted that the sum of $330.00 
was deducted from the principal of each note on 
account of interest at the time the loan was made. 

The defendant contends that under the terms of 
the notes in question, the parties having contracted 
for a greater rate of interest than one per cent 
per month, the notes are therefore within the pro- 
hibition against usuary contained in Section 7055 
Revised Laws of Hawaii 1935, as amended by Act 
222 of the Session Laws of 1937 and therefore void. 

In the case of Henry W. Helbush v. Mitchell, Jr. 
et al, 34 Hawaii 639, our Supreme Court held that 
where a contract requires the payment of an indebt- 
edness with interest in equal periodic installments, 
each installment in the absence of language of the 
contrary is appheable, first to the satisfaction of 
all interest due, and if a surplus exists after such 
principal and the interest for the succeeding period 
is computable upon the balance of principal re- 
maining after the application of the preceding in- 
stallment. 

In applying the foregoing rule to the notes in the 
case at bar, the effective rate of interest charged is 
in excess of two percent per month. This result is 
based upon the following figures: 

If interest has been charged at the rate of one 
percent per month: | 


INTH PRINCIPAL PAYMENT UNPAID TRUE PRINCIPAL INTEREST at 1% 
MONTHLY ON UNPAIT 
TRUE PRINCIPAL. 


aa oe $2000.00 $20.00 
1 $133.32 1. 1866.68 18.67 
2 133.32 By lis Be ey 
3 133.32 Ge deoes = eeao 
4 133.32 4. 1466.72 4.67 
5 133.32 5. ey ie ac oc 
6 133.32 6. 1200.98 — 12.00 
7 133.32 7. 1066.76 ~ 20567 
8 133.32 8. 933.44 9.33 
9 133.32 SO. (80ers 1 B00 
LO 133.32 Ge 666.80 = 667 
11 133.32 ae 533.48 5.33 
L2 133.32 12. 400.16 | 7 #800 
13 133.32 13. 266.84 eg 
4 133.32 as 133.52 1.34 
1S a3 .ce lore =20 15(160.01 = 12% 
e 10.667 = 1% 
330.00 
9.52 Prin. x 15 payments = $1999.80 $330.00 Interest 
7000 Int. x 15 payments - 550.00 -160.01 
TOTAL. eseepeocy.S 169.99 Excess 
24.744 & 
$22.00 Interest per month 10.667 )264, 
12 Months : 21334 
44 50660 
22 42668 
$264 Amount of Interest for 12 months 79920 
74669 
— 52510 
__ 42668 
98420 
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It follows that in accordance with the rule laid 
down in Helbush vy. Mitchell above, the effective 
rate of imterest charged in the notes under con- 
sideration is in the sum of 24.75 per cent per 
annum. 

Subsequent to the decision in Helbush v. Mitchell, 
Act 75 of the Session Laws of Hawaii 1939, known 
as Industrial Loan Act, became law. Under this 
Act interest is chargeable and deductible from prin- 
cipal and calculated on the principal maximum of 
one per cent per month on total principal disre- 
garding diminishing balance. It would be lawful 
under the provisions of this act to charge interest 
at the rate of $23.30 per month on the notes in the 
ease at bar. This would represent interest in the 
sum of $349.50, while the actual charge on the 
notes in the case at bar is $330.00. If calculated 
on the bases of the Helbush decision, this would 
amount to over twenty-six per cent per annum. 

It is admitted that the plaintiff was duly licensed 
under Act 154 of the Session Laws of Hawaii 1933 
and under Act 231 Series D-140 Session Laws of 
Hawaii, 1937, at the time the notes were executed. 

The Industrial Loan Act in addition to setting 
out the method of calculating interest by licensees, 
repeals the defense of usury provided by Chapter 
232 and particularly by Section 7053 of the Revised 
Laws of Hawaii 1935. 


Section 2 of Section 6782X of the Industrial 
Loan Act provides as follows: 


‘Section 2. In so far as, and to the extent 
that, it lies within the power of the legislature 
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so to enact, it is hereby provided that the de- 
fense of usury provided by Chapter 232, and 
particularly by section 7053, of the Revised 
Laws of Hawaii 1935, shall not be available to 
any party in any action brought upon or aris- 
ing out of any note or other contract to pay or 
secure the payment of money heretofore made 
or executed to any person, firm, association or 
corporation as the payee or obligee of such note 
or contract, which payee or obligee was duly 
licensed under Act 154 of the Session Laws 
of Hawaii 1933, or under Act 231, Series D-140, 
of the Session Laws of Hawaii 1937, at the time 
of the making of such note or other contract, 
if such note or contract provides for, and there 
has been collected thereon by such payee or 
obligee or the holder thereof no greater rate or 
amount of interest or other charges or both, 
than those that would have been permitted 
under this Act if it had been in force when 
such note or contract was made.’’ 


The defendant contends that the Legislature was 
without authority to repeal the defense of usury 
which existed at the time the notes in the case at 
bar were executed. This contention cannot be up- 
held. 

Clear authority holds that the repeal of usury 
laws, without a saving clause operates retrospec- 
tively so as to cut off the defense for the future, 
even in actions upon contracts previously made. 

In 6 R. C. L. 351, the following appears: 
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“Tt is now generally recognized that the 
Legislature may repeal a usury law, and that 
no one has any vested right to take advantage 
of such laws, nor does their repeal operate as 
an impairment of the obligation of contracts. 
Independent of the nature of the forfeiture as 
a penalty, which is taken away by a repeal of 
such a statute, the more general and deeper 
principle on which they are to be supported is, 
that the right of a defendant to avoid his con- 
tract is given to him by statute, for the purpose 
of its own, and not because it affeets the merits 
of his obligations; and that, whatever the 
statute gives, under such circumstances, as long 
as it remains in fierl, and not realized, by hav- 
ing passed into a completed transaction, may 
by a subsequent statute be taken away. It is 
a privilege that belongs to the remedy, and 
forms no element in the right that inhere in 
ihe contract. ”’ 


Miewerson Vv. merry, 125 Med., p. 902, at p. 905, 
the Cireuit Court of Appeals of the Ninth Circuit, 
uses the following language: 


‘Tt is well settled that the defense of usury, 
either to the principal of a contract debt or to 
the interest thereon, is tn the nature of a 
penalty or forfeiture, which may be taken away 
by legislation, both as respects previous as well 
as subsequent contracts. This is sufficiently 
shown by the case of Ewell v. Daggs, 108, U.S. 
143, 2 Sup. Ct. 408, 27 L. Ed. 682, but we add 
other references.”’ 
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In Coe v. Muller, 77 So. p. 88, at p. 90, the 
Supreme Conrt of Florida said: 


‘‘Usury being merely a statutory defense, 
not founded upon any common-law right, either 
legal or equitable, it is clearly within the power 
of the Legislature to take it away.”’ 


In Curtis v. Leavitt, 15 N. Y. 9 Text 229, Mr. 
Justice Page said: 


‘he defense of usury is in the nature of 
a penalty or forfeiture and may at any time be 
taken away by the Legislature in respect to 
previous as well as subsequent contracts with- 
out treading upon any vested right.”’ 


In Jefferson Life Insurance Company, et al, v. 
Dattel, the Cireuit Court of Appeals of the Fifth 
Circuit (1936) said: 


‘‘A defense of or a forfeiture because of 
usury is not a vested right so long as it has not 
been established by judgment; so that usury 
laws can constitutionally be altered retroac- 
tively.’’ 


In Welch v. Wadsworth (1861) 30 Conn. 149, 79 
Am. Dec. 236, the Court said: 


‘‘Again, the Legislature may repeal a penal 
statute, and by the fact of repeal, unless there 
be some saving clause, all penalties fall, even 
if given to individuals, and suit has been 
brought and is pending for them. Butler vs. 
Palmer I. Hill, 324, Smith’s Commentaries on 
Statutes and Constitutional Law 892-896. The 
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parties to usurious contracts hold any mght 
they can be presumed to hold to the penalties 
given by the law, subject to a modifiication or 
repeal by the Legislature which may destroy 
them and a consequent direct or indirect vali- 
dation of their contracts.’’ 


In Ewell v. Daggs, 108, U. S. p. 148, at p. 150, 
the Supreme Court of the United States held that 
a contract which a statute in Texas made void for 
usury is voidable only and a repeal of the statute 
that made contracts void, deprives the debtor of 
the statutory defense of usury. 


The Court uses the following language: 


“The effect of the usury statute of Texas 
was to enable the party sued to resist a recovery 
against him of the interest which he had con- 
tracted to pay, and it was, in its nature, a penal 
statute inflicting upon the lender a loss and 
forfeiture to that extent. Such has been the 
general, if not uniform, construction placed 
upon such statutes. And it has been quite as 
generally decided that the repeal of such laws, 
without a saving clause, operated retrospec- 
tively, so as to cut off the defense for the 
future, even in actions upon contracts previ- 
ously made. And such laws, operating with that 
effect, have been upheld, as agaist all objec- 
tions on the ground that they deprived paities 
of vested rights, or impaired the obligation of 
contracts. The very point was so decided in the 
following cases: Curtis v. Leavitt, 15 N. Y. 9; 
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Savings Bank v. Allen, 28 Conn. 97; Welch v. 
Wadsworth, 80 Coun. 149; Andrews v. Russell, 
7 Blackf. 474; Wood v. Kennedy, 19 Ind. 68; 
Town of Danville v. Pace, 25 Grat. 1; Parmelee 
v. Lawrence, 48 Tl. 331; Woodruff v. Seruggs, 
24 ATi, 26: 

And these decisions rest upon solid ground. 
Independent of the nature of the forfeiture as 
a penalty, which is taken away by a repeal of 
the act, the more general and deeper principle 
on which they are to be supported is, that the 
right of a defendant to avoid his contract is 
given to him by statute, for purposes of its 
own, and not because it affects the merits of 
his obligation; and that whatever the statute 
gives, under such circumstances, as long as it 
remains im fieri, and not realized by having 
passed into a completed transaction, may, by 
a subsequent statute, be taken away. It is a 
privilege that belong to the remedy, and forms 
no clement im the rights that inhere in the 
contract. The benefit which he has received as 
the consideration of the contract, which, con- 
trary to law, he actually made. is just ground 
for imposing upon lim, by subsequent legis- 
lation, the lability which he intended to ineur. 
That principle has been repeatedly announeed 
and acted upon by tlis court. Read vy. Platts- 
mouth, 107 U. 8. 568; and see Lewis v. Me- 
Elvain, 16 Ohio, 347; Johnson v. Bentley, Ib. 
97: Trustees v. McCaughy, 2 Ohio State, 152; 
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Satterlee v. Mathewson, 16 8. & R. 169; S. C. 
in error; 2 Pet. 380; Watson v. Mercer, 8 
Pet. 88. 

The right which the curative or repealing 
act takes away in such a case is the right in 
the party to avoid his contract, a naked legal 
right which it is usually unjust to imsist upon, 
and which no constitutional provision was ever 
designed to protect. Cooley Constitutional 
Limitation, 378, and cases cited.”’ 


The next contention of the defendant is that he 
is entitled to setoff payments made to the plaintiff 
for interest above the legal rates upon notes that 
accrued prior to those in the case at bar. 

This contention cannot be sustained. In Carey v. 
The Discount Corporation, 36 Haw. 107, our Su- 
preme Court held that usurious interest voluntarily 
paid constituted a waiver of the defense of usury 
afforded by the Statute. 

In addition to the foregoing authority, Section 
7053 of the Revised Laws of Hawaii 1935, which 
authorizes the defense of usury, has no application 
to a licensee under the Industrial Loan Act passed 
by Act 75 of the Session Laws of 1939. 

Counsel for the defendant also rely on the case 
of Carey v. Discount Corporation, 36 Haw. p. 107. 
In that case the court after stating that the Legis- 
lature made it clear by the language used in Section 
7053, that it imtended to save a contract which 
provided for a greater rate of interest than one 
per cent per month from being subject to the 
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general rule that a contract made in violation of a 
statute is void, contains the following dicta: 


‘*Since it is admitted that the criminal usury 
statute has no application to the facts of this 
ease, and since the criminal usury statute now 
prohibits the taking of more than one per cent 
per month for the loan of money and punishes 
the taking as a crime, thereby making appli- 
cable Section 8, Revised Laws of Hawaii 1935, 
which provides ‘Whatever is done in contra- 
vention of a prohibitory law is void, although 
the nullity be not formally directed, we have 
deemed it at least prudent to state that the 
decision in this case has no application to cases 
involving loan contracts which come within the 
prohibition of the criminal statute in force at 
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the time the usurious interest was taken’. 


The Supreme Court of the United States, in 
Ewell v. Daggs, 108, U. S. 143, cited on page 8 
of this opinion, had occasion to consider a point 
analogous to this under investigation. It arose in 
an action brought on a promissory note, the defense 
being usury. The Texas statute in force when the 
note was executed made all contracts in writing 
stipulating for a greater rate of interest, ete. There- 
after all usury laws were abolished by the Texas 
Constitution and the Legislature was forbidden 
from making laws limiting the parties to contract 
in the amount of interest they may agree upon 
for loans of money or other property. It was 
claimed by the appellant that, notwithstanding this 
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repeal of the usury laws, the rights of the parties 
are to determine according to the law in force at 
the time the transaction took place. The argument 
advanced was that the contract was void as to the 
entire interest. But it was held that the words ‘‘void 
and of no effect’’ were used in the sense of voidable 
‘‘merely, that is, capable of being avoided’’—and 
that they did not mean that the transaction was an 
absolute nullity, as though it never had existed, not 
capable of giving rise to any rights or obligations 
under any circumstances. ‘‘All that can be meant 
by the term,’’ Justice Matthews said, ‘‘according 
to any legal usage, is that a court of law will not. 
lend its aid to enforce the performance of a con- 
tract which appears to have been entered into by 
both the contracting parties for the express purpose 
of carrying into effect that which 1s prohibited by 
the law of the land. Broom’s Legal Maxims, 732.”’ 
The court also recognized the distinction between 
mala in se and mala prohibita, saying: ‘‘A distinc- 
tion is made between acts which are mala in se, 
which are generally regarded as absolutely void, 
in the sense that no right or claim can be derived 
from them; and acts which are mala prohibita, 
which are void or voidable, according to the nature 
and effect of the act prohibited. Fletcher v. Stone, 
3 Pick. 250. It was accordingly held in Massa- 
chusetts that a mortgage or assurance given on a 
usurious consideration, was only voidable, notwith- 
standing the strong words of the statute. Green v. 
Kemp, 13 Mass. 515. And in such eases, the advance 
of the money, although the contract is illegal for 
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usury, is a meritorious consideration, sufficient to 
support a subsequent lability or promise, when the 
positive bar of the statute has been removed.’’ The 
statute was looked upon as, in effect, enabling the 
party sued to resist a recovery against him of the 
interest which he had agreed to pay; the court 
saying that the statute was penal in its nature, 
‘inflicting upon the lender a loss and forfeiture to 
that extent.’ 

The Supreme Court of Maine in Holmes v. French 
68 Me. 525, has carefully pointed out the distinction 
in the effect of a statute which repeals one which 
declares usurious contracts void, and one which 
merely penalizes the usurer by giving the borrower 
the privilege of avoiding it by preper plea, as 
follows: 

**Had this note been given under St. 1821, e. 
19, which was in terms prohibitory, and declar- 
ed that all contracts made in violation thereof 
‘shall be void,’ there would be much force m 
the proposition, and reason as well as authority 
would sustain us in holding that the note would 
not be made valid by the mere repeal of the 
statute, the violation of which made it void. 
But St. 1821, e. 19, was very materially changed 
in 1834. St. 1834, e. 122. Its penal provisions 
were eliminated, so that when it became em- 
bodied in the revision of 1841 (R. 8. 1841, «¢. 
69, in foree when the note in suit was made) it 
became remedial in its character. Chapter 69 
fixed the legal rate of interest at 6 per cent, 
and provided two remedies in behalf of debtor 
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parties to contracts in which was reserved 
usurious interest, viz.: (1) In actions on such 
contracts, debtors could avoid the usurious por- 
tion by proving the usury under the general 
issue, and recover costs. (2) Wheriever they 
had paid usurious interest, recover it back in 
an action commenced within one year after 
payment. Tuxbury v. Abbot, 59 Me. 466, 471. 
With the latter we now have nothing to do. The 
former is contingent upon the commencement 
of an action by the proper party. It is some- 
what penal in its consequences; but the debtor 
cannot resort to it until he is put upon his 
defense by an action against him. So long as 
the remedy depends upon or is subject to this 
contingency, the right to resort to it is but 
inchoate at best. It is not founded upon the 
obligation of the contract, and is in no wise a 
vested right, unassailable under the Constitu- 
tion. It is simply a remedy created by the 
statute, based upon what the legislature at the 
time considered the public good required; and 
the same authority, actuated by the same mo- 
tives, recognized the change of circumstances 
which warranted their taking away what they 
had previously given, by a total abrogation of 
the statute which gave the remedy. This they 
had an undoubted right to do; and this they 
have done.—citing Oriental Bank v. Freeze, 18 
Me. 109, 36 Am. Dee. 701.” 
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There seems to be little, if any, conflict in the 
authorities on the doctrine that where a usury 
statute does not declare the contract or any part 
of it void, but imposes a penalty or forfeiture of 
the whole or any part of the interest if the hbor- 
rower sees fit to avail himself of the defense of 
usury, its repeal without a savings clause operates 
retrospectively so as to eut off the defense of usury 
for the future, even in actions upon contracts made 
while the law was in operation. 

Our statute, Section 7055, which imposes a pen- 
alty for charging a rate of interest of more than 
one percent per month contains the language ‘‘ex- 
cept as otherwise permitted by law’’ any person 
who directly or indirectly receives any interest, 
etc., at a greater than one per cent per month shall 
be guilty of usury, ete. thus recognizing that some 
eontracts which provide interest in excess of one 
per cent per month are not affected by this 
statute. 

In view of the foregoing authorities, the Court 
is of the opinion that the Loan Act of 1939 is valid 
and that the plaintiff is entitled to recover judg- 
ment against the defendant, for the sum of $4971.84, 
together with interest and costs. 


Dated at Hilo, Hawaii, this 12 day of January, 
A. D., 1944. 


[Seal] /3/ RAY J. O'BRIEN, 
Judge. 


[Endorsed]: Filed Jan. 12, 1944. 
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JUDGMENT 


This cause coming on to be heard on the motion 
of the Plaintiff wherein it prays that judgment be 
entered herein against the Defendant, and it ap- 
pearing by the record that the parties were at issue 
and came to trial before the Court without a jury, 
the same parties having waived a jury, and after 
said parties were fully heard and each had rested, 
thereafter, to-wit, on January 12, 1944, the written 
findings and decision of the Court were filed in said 
Court and cause, and the parties having been heard 
on a. motion of judgment and for attorneys fees 
and for costs of Court, it is hereby 

Ordered, Adjudged and Decreed that the Plain- 
tiff have and recover from the Defendant the prin- 
cipal sum of $4971.85 together with interest com- 
puted at the rate of 6% per annum from the date 
when each sum became due to the date hereof in 
the sum of $1540.03; together with an attorneys fee 
of 10% of the principal and interest as allowed by 
the promissory notes, in the sum of $651.19; to- 
gether with costs of Court in the sum of $24.00, or 
a total in the sum of $7187.07. 

Witness the Honorable Ray J. O’Brien, Judge 
of the said Court, on this 19th day of April, A. D. 
1944. 

[Seal] /s/ A. 8S. CARVALHO, 

Clerk of the Cireuit Court 
of the Third Circuit. 

[Endorsed]: Filed April 19, 1944. 
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In the Supreme Court of the Territory of Hawaii | 
October Term 1946 
No. 2579 | 
HILO FINANCE & THRIFT CO., LTD. 


VS. 
GEORE B. CAREY 


EXCEPTIONS FROM CIRCUIT COURT, 
THIRD CIRCUIT, HON. R. J. O’BRIEN, 
J UDGH 
Argued March 24, 1947. Decided April 11, 1947. 
Kemp, C. J., Peters and Le Baron, JJ. 


Promissory notes; heensed money lenders or in- 
dustrial loan and investment companies; principal 
amount of loan; interest thereon deducted in ad- 
vance at rate of one per cent a month for period 
of note; principa! required to be paid in fifteen 
equal monthly installments; authorized by statute. 

A duly leensed money lender under Act 154 
S. L. H. 19383 was, or a duly heensed industrial 
loan and investment company under Act 231 S. 
L. H. 1937 and under it as amended by Act 75 
S. L. H. 1939 is, empowered and authorized by the 
respective Acts to deduct interest on the principal 
amount of a promissory note in advance at the rate 
of one per cent a month for the period of the note 
and at the same time require that principal be paid 
in fifteen equal monthly installments. 
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OPINION OF THE COURT 
By LE BARON, J. 


Upon eight separate promissory notes, the plain- 
tiff, as payee, after default of certain installments 
on and maturity of each note, brought in one suit 
an action against the defendant, as payer, to re- 
cover the aggregate amount on principal remain- 
ing unpaid. The terms of each note stipulate not 
only that the principal be paid in fifteen equal 
monthly installments, but that default of any in- 
stallment renders the unpaid balance of principal 
due and payable. To this claim the defendant inter- 
posed the defense of usury and prayed for costs. 
He also filed a counterclaim for the total of the 
amounts of interest paid throughout the relation- 
ship of lender and borrower in excess of the total 
of the amounts of principal borrowed on the eight 
notes, the interest having been deducted in advance 
with respect not only to these present and partially 
satisfied notes but to thirty-eight prior and fully 
satisfied ones. The grounds of the counterclaim are 
that such interest on all forty-six notes is usurious 
and that they were executed on an open account 
pursuant to a corrupt agreement between the par- 
ties to circumvent the Jaw pertaining to civil and 
criminal usury. Issue was joined and the causes 
were tried below jury waived. The trial judge by 
written decision allowed plaintiff’s claim and dis- 
allowed defendant’s counterclaim. Judgment was 
entered accordingly in favor of the plaintiff for the 


300 George B. Carey vs. 


unpaid principal together with costs and interest 
at six per cent on each installment from time of 
default. 

The defendant excepted to the decision and judg- 
ment upon the ground that they are ‘‘contrary to 
the evidence and the law,’’ citing twelve particulars 
thereof and reasons therefor. No useful purpose 
would be served here to set them forth. Suffice it 
to say that they are premised upon the assumption 
that the relationship of lender and borrower exist- 
ing between the parties was a corrupt one at its 
inception and that usury tainted the loans made. 
In the absence of any dispute relative to the aggre- 
gate amount claimed to be unpaid on principal, the 
paramount question presented and upon which the 
efficacy of the appeal depends is not only whether 
the real intent of the parties was to evade the civil 
and eriminal statutes on usury, but whether in 
making loans the parties actually violated any of 
such statutes, usury being purely a matter of statute 
in this jurisdiction. 

Throughout the period covered by the claim and 
counterclaim, the plaintiff was a corporation en- 
gaged in the business of lending money and the 
defendant an individual engaged in selling sewing 
machines, the business of which necessitated the 
borrowing of money. In 1934, preliminary to entry 
into the relationship, the parties had an oral under- 
standing that the defendant upon estimate of his 
business needs for money would, from time to time, 
apply for a loan when he had sufficient ‘sale con- 
tracts of his customers to offer as collateral secur- 
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ity; that the plaintiff, if it accepted the application, 
would make the loan deducting interest in advance; 
that execution of contract would be upon plaintiff’s 
printed form of installment promissory note; that 
plaintiff to accommodate defendant would extend 
the ordinary period of one year to that of fifteen 
months and agree to make substantial rebates of 
interest for prompt payment of the monthly prin- 
cipal installments. This understanding did not look 
forward to a single loan to be repaid by serial 
notes, nor did it regard prospective loans as one 
transaction or as a running or open account, but 
rather as distinct undertakings and different con- 
tracts to be settled and closed separately, each be- 
ing one into which both parties would be free to 
enter. Hence it was not in the nature of a binding 
obligation, but merely served to make clear the 
plaintiff’s usual business practice and clarify the 
conditions and terms upon which loans would be 
made severally or respective applications as ac- 
cepted. At the time of understanding and during 
the period in which the first thirty-eight notes, as 
distinguished from the last eight of the forty-six, 
were executed, the plaintiff was a ‘‘money lender”’ 
within the meaning of and duly licensed under Act 
154 of Sessions Laws of Hawaii 1933. (C. 233, 
\§ 7060-7068 R. L. H. 1935, repealed by $2 of Act 
231 8. L. H. 1937 which amended title XXIV of 
the Revised Laws of Hawaii 1935 by adding a new 
chapter thereto, i.e., c. 223-A, as well as forty-two 
new sections, the new chapter being amended by 
Act 75 8S. L. H. 1939, now e. 170, $$ 8801-8827 R. 
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L. H. 1945.) Section 4(a) of Act 154, supra 
(§ 7064(1) R. L. H. 1985), expressly empowered 
such money lender ‘‘To loan money on personal 
security, or otherwise, and to deduct interest there- 
for in advance at the rate of one per cent per 
month, or less and, in addition, may receive and 
require uniform * * * monthly installments.’’ This 
plain and unambiguous grant of power speaks for 
itself and needs no judicial construction. The un- 
disputed evidence shows that the oral understand- 
ing was in accordance with future exercise of that 
existing statutory power and constituted one ordi- 
narily expected of prudent business men about to 
deal reciprocally. There is not a seintilla of evi- 
dence in the record tending to prove that the parties 
in contemplating loans intended to evade any pro- 
visions of the Act or any statute on usury. Conse- 
quently those particulars and reasons, alleged in 
support of the exceptions and assigning a corrupt 
agreement to commit usury, are untenable and with- 
out merit. 

The next question is whether as a matter of law 
and fact any of the forty-six notes involved or com- 
bination thereof is usurious or violative of the stat- 
utes pertaining to usury. To determine this ques- 
tion it is first necessary to ascertain whether at the 
particular times of execution beginning with that 
of April 10, 1934, the date of the first note, and 
ending with that of March 8, 1938, the date of the 
last and forty-sixth (the others having been exe- 
cuted between those dates at approximately one 
month intervals), the plaintiff had statutory power 
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and authority to deduct interest in advance and re- 
quire monthly installments of principal. As already 
indicated, when the first and fully satisfied thirty- 
eight notes were executed the plaintiff had such 
power and authority under section 4(a) of Act 154 
of Session Laws of Hawaii 1933. Thereafter and 
before the last and partially satisfied eight notes 
were executed, this enactment was repealed by sec- 
tion 2 of Act 231 of Session Laws of Hawaii 1937, 
effective July 1, 1937. However, section 1 of Act 
231, supra, adds inter alia a new section to title 
XXIV of the Revised Laws of Hawaii 1935. This 
new section is numbered 6782-N and grants to duly 
heensed industrial loan and investment companies 
the identical power which section 5(a) of Act 154, 
supra, granted to duly licensed money lenders. Thus 
in effect the addition of section 6782-N in conjunc- 
tion with the passage of section 2 of Act 231, supra, 
operates to transfer that power from pre-existing 
licensed lenders to existing ones but does not change 
it. Nor was the transferred power subsequently al- 
tered by the amendatory enactment of Act 75 of 
Session Laws of Hawaii 1939 (see § 6782-L, 2(a)) 
in so far as it applied to the particular period and 
type of contracts represented by the last eight 
promissory notes of fifteen equal principal install- 
ments upon which notes the plaintiff brought suit 
after the effective date of such amending Act of 
1939. Section 6782-N in granting this power speaks 
for itself with a force equal to the prior grant 
thereof by section 4(a), supra, and likewise re- 
quires no judicial construction. In plain and un- 
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ambiguous language it reads: ‘‘Interest on loans 
made by any industrial loan and investment com- 
pany, subject to this chapter, may be deducted in 
advance at the rate of but not exceeding one per 
centum (1%) per month, and in addition, the com- 
pany may require and receive * * * monthly or 
other periodical installments * * *.’? Before August 
31, 1937, the date of the first of the partially satis- 
fied and successively dated eight notes, and at 
all times thereafter the plaintiff had and was quali- 
fied as a duly licensed ‘‘industrial loan and invest- 
ment company’’ and operated its business under 
Act 231, supra. Consequently at the particular 
times of execution relative to all the notes, the 
plaintiff had full statutory power and continuing 
authority to deduct interest on each loan in advance 
and at the same time require monthly installments 
of principal. 

That this power and authority were properly 
exercised in making loans is demonstrated by the 
face of the notes and the undisputed evidence, the 
parties having stipulated to the following facts: 
that interest for each loan was deducted in advance 
and in addition the principal amount of each loan 
was required to be paid in fifteen equal monthly in- 
stallments, the balance of loan after deduction of 
interest being either paid to the defendant or, as 
done in most instances, applied at his request to 
installment payments due on pre-existing notes; 
that the money loaned upon execution of each note 
was either in the principal amount of $2330 or 
1165, the deducted interest on these amonnts being 
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in the sum of $330 and $165, respectively. From 
such it is evident that the loans complied with the 
provisions of section 4(a) of Act 154, supra, and 
those of the new section 6782-N added by Act 231, 
supra, as well as with those of section 6782-L, 2(a), 
of the amendatory Act 75 of Session Laws of 
Hawaii 1939, provided that the deductions of in- 
terest did not exceed the limit fixed thereby, which 
is constant. . 

Corroborative of the undisputed evidence to the 
same effect, it is a mathematical certainty that in- 
terest at the rate of one per cent a month for fifteen 
months (the period of each note) on principal 
amounts of $2330 and $1165 would be $349.50 and 
$174.75, respectively. The interest on such loans, 
which in this case was actually deducted in advance 
in the respective amounts of $330 and $165, is there- 
fore not usurious, it not being at a rate greater 
than one per cent per month, but rather at a lesser 
one. Nor do the number of separate and distinct 
notes executed, and the application at the defend- 
ant’s request of part or most of the money loaned 
on subsequent notes to installments due upon ante- 
cedent notes, taint the aggregate or render any 
usurious, usury not depending upon the mere plur- 
ality of successive loans to a borrower or the use 
to which he puts his borrowings. Hence as a matter 
of law and fact none of the notes or combination 
thereof is infected with usury, nor is any violative 
of either the criminal or civil statutes on usury. 
Consequently the remaining particulars and reasons 
supporting the exceptions and assigning usury are 
untenable and without merit. 
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No usury having been proved, neither section 
7053 of Revised Laws of Hawaii 1935 providing 
yvemedies to a borrower upon proof of usury in an 
action by the lender to recover on a usurious con- 
tract, nor respective statutes making the receipt of 
usury a crime, have any application. A fortiori 
sections 6782-W (2) and 6782-X (2), (3) and (4) 
of Act 75 of Session Laws of Hawaii 1939 are like- 
wise inapplicable and hence the constitutionality 
thereof need not be considered. Such inapplicability 
is evidenced by subsection (2) of section 6782-W 
in relating to proof that a greater rate of interest 
was contracted for than permitted by the Act, which 
in this ¢ase would be the same as authorized by 
Acts 154 and 231, both supra; by subsections (2) 
and (3) of section 6782-X in making unavailable 
‘‘the defense of usury provided by chapter 232 and 
particularly section 7053 of the Revised Laws of 
Hawaii 1935”? to a borrower in an action on a note 
by a lender duly licensed under either Act 154 or 
Act 231, both supra, and by subsection (4) thereof 
in providing ‘‘that no action to recover any interest 
* * * alleged to have been paid * * * by any obligor 
under any note or other contract made on or after 
the effective date of Act 154 of the Session Laws 
of Hawaii 1933, and before the effective date of 
this Act, in excess of the interest * * * legally 
chargeable or collectible under the law then in effect 
and applicable to the lender, shall lie or be insti- 
tuted * * * against any person, firm, association or 
corporation which was duly licensed under either 
said Act 154, or Act 231, Series D-140 of Session 
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Laws of Hawaii 1937, at the time such note or con- 
tract was made.”’ 

Tn the absence of usury, neither the case of Hel- 
bush v. Mitchell, 34 Haw. 639, nor that of Carey 
v. Discount Corporation, 36 Haw. 107, has any 
application. This is apparent from the authorita- 
tive holding of each. In the former it 1s to the 
effect that usury existed upon a finding by the 
court that the lender as a matter of fact did not 
deduct interest in advance, but on the contrary re- 
auired the indebtedness with interest to be paid 
in equal periodic installments, such facts showing 
that he did not do that which section 4(a) of Act 
154, supra, authorized, which obviously rendered 
inapplicable its provisions governing computation 
of interest in advance on principal payable by in- 
stallments. The holding in the latter is to the effect 
that usury voluntarily paid cannot be recovered, 
the question having been presented by exceptions 
to the sustaining below of demurrers to complaints 
which alleged payments of usurious interest. 

For the reasons assigned herein the decision 
allowing plaintiff’s claim and disallowing defend- 
ant’s counterclaim and the judgment in favor of 
plaintiff are not contrarv to either the law or the 
evidence. 

Exceptions overruled. 

Ve) eae Keni. 
/s/ LOUIS LE BARON. 

J. R. Cades (Smith, Wild, Beebe & Cades and 
Carlsmith & Carlsmith on the brief) for plaintiff. 

P. Cass (Cass & Silver on the briefs) for de- 
fendant. 
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I coneur in the result. [ am in complete accord 
with the conclusion that the debtor-creditor relation 
existing between the parties to which the notes in 
question were the incidents was not corrupt or 
tained with usury. But, in my opinion, the provi- 
sions of the 1933 and 19387 Acts in respect to the 
power to deduct interest in advance at the rate of 
one per cent per month, or less, and in addition 
to receive and require uniform weekly or monthly 
installments are not so clear and unambiguous as 
to justify jetsaming the immunizing provisions of 
the 1939 Act. 

It is true that the Helbush case does not apply. 
We there expressly held that interest upon the 
promissory note involved had not been deducted in 
advance and in the absence of provisions in the 
1933 Act fixing the legal rate of interest chargeable 
and the method of its computation the provisions 
of Revised Laws of Hawaii 1935, section 7053, ap- 
plied to the former and the principles enunciated 
in the Nawahi case to the latter. 

The mere admission of the parties in this case, 
however, that interest was physically deducted in 
advance at the respective times of the execution of 
the notes in question is not sufficient to remove the 
doubt that arises in my mind of efficacy of the lan- 
guage employed in both the 1933 and 1937 Acts in 
connection with the deductions of interest in ad- 
vance to admit of the unqualified conclusion that 
the interest to be deducted is interest at the rate of 
one per cent per month for the duration of the loan 
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without credit for periodic installments paid by the 
obligor on account of prineipal. And it is unneces- 
sary to decide that question for the reason that the 
immunizing provisions of the 19389 Act, under the 
facts of this case, deprive the defendant of the de- 
fense of usury and foreclose him from the recovery 
of the alleged usurious payments made by him on 
account of the notes subject to the counterclaim. I 
am content to rely for the determination of the 
issue in the instant case upon the provisions of the 
1939 Act without speculating upon the legislative 
intention evinced by the language of the 1933 and 
1937 Acts allowing deductions of interest in ad- 
vance. 
/s/ KE. C. PETERS. 

[Endorsed]: Filed April 11, 1947. Leoti V. 

Krone, Clerk Supreme Court. 


[Title of Supreme Court and Cause. | 
DECISION ON BILL OF EXCEPTIONS 


Pursuant to the opinion of the above entitled 
Court, rendered and filed on the 11th day of April, 
1947, in the above entitled cause, Defendant-Appel- 
lant’s exceptions are overruled and the judgement of 
the Circuit Court of the Third Judicial Cirenit is 
affirmed. 

Dated at Honolulu, T. H., April 30, 1947. 

[Seal] /s/ LOUIS LE BARON, 

Justice of the Above Entitled 
Court. 
[Endorsed]: Filed April 30, 1947. 
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PETITION FOR REHEARING 


Comes now George B. Carey, appellant herein, 
and petitions this Honorable Court for a rehearing 
of the decision decided on April 11, 1947, by this 
Honorable Court. The petition for rehearing is upon 
the following grounds: 


1. That the Court in its decision does not decide 
the constitutional question raised by the appellant 
herein that the interest charged on those transac- 
tions was admittedly in excess of one per cent per 
month, computed upon the money actually received 
by the borrower for the period of time he actually 
had the use of the money, that such excessive in- 
terest was a criminal offense, both under the general 
usury law and under the statute regulating money 
lender, that See. 7 of the Revised Laws of Hawaii, 
1945, provides that transactions in contravention 
of a prohibitory law is void and the transaction 
being within that class is void. It was beyond the 
constitutional power of the Legislature to create 
an agreement between these parties so declared void 
by subsequent enactment of law purporting to vali- 
date usurious transaction. 


2. That this Court in the case of Helbush vs. 
Mitchell, cited herein, held that the true rule of 
computing interest under the statute of 1933 was 
that interest was to be computed upon the actual 
amount of money received by the borrower and 
upon the unpaid balances as they become due and 
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not upon the face value of the note itself, that the 
Court ignores this rule as set up in the Helbush 
vs. Mitchell case as establishing a rule for com- 
puting interest and declares that there is no usury 
in this case when the interest was computed upon 
the face of the notes and not upon the amount of 
money received by the borrower, and it was de- 
ducted in advance upon the total of the loan and 
not upon descending balances, contrary to the law 
as expressed in Helbush vs. Mitchell by this Court. 


3. That the defense in this action as to the prin- 
cipal was a defense of payment in full of said prin- 
cipal by the debtor to the creditor and that the 
account having been fully paid in accordance with 
the statute in effect at the time of the conclusion 
of the period of payments, the Legislature is with- 
out power now or in 1939 to declare that transaction 
still in existence merely by reason of the existence 
of the notes themselves in the hands of the ereditor, 
the notes being merely ‘‘evidence”’ of a debt and 
not the debt itself. 


Wace tonoluln, 1. FH. this 80th day of April, 
1947. 
Respectfully submitted, 
GEORGE B. CAREY. 


By /s/ PHIL CASS, 
His Attorney. 


[Endorsed]: Filed April 30, 1947. Leote V. 
Krone, Clerk, Supreme Court. 
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(Title Court and Cause Omitted.) 


DECISION DENYING 
PETITION FOR REHEARING 


Filed April 30, 1947. Decided May 1, 1947. 
Kemp, C. J., Peters and Le Baron, JJ. 


Per Curiam. The defendant petitions for a re- 
hearing of the cause decided by this court in its 
opinion recorded on page 503 ante. 


The stated grounds of his petition merely pre- 
sent questions which were fully briefed and argued 
by the parties and carefully considered by the court 
in its recorded opinion. They therefore do not con- 
stitute a sufficient basis upon which to entertain a 
rehearing. 

Upon well-settled principles repeatedly enunci- 
ated by this court, the petition is denied without ar- 
gument. P. Cass for the petition. 


By the Court: 
/s/ GUS K. SPROAT, 
Clerk. 
Approved: 


/s/ 8S. B. KEMP, 
Chief Justice. 


/s/ HC. PETERS, 
Associate Justice. 


/s/ LOUIS LE BARON, 
Associate Justice. 


[Endorsed]: Filed May 1, 1947. Gus K. Sproat, 
Clerk, Supreme Court. 
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In the Supreme Court of the 
Territory of Hawaii 


No. 2579 


GEORGE B. CAREY, 
Petitioner, 
VS. 


HILO FINANCE & THRIFT CO., LTD. 
Respondent. 


PETITION FOR APPEAL 


To the Honorable, the Chief Justice and Associate 
Justices of the Supreme Court of the Territory 
of Hawaii: 


Comes now George B. Carey, Petitioner, by Bra- 
han Houston, his Attorney, and deeming himself 
aggrieved by the judgment of this Court made and 
entered in the above entitled cause on April 30, 
1947, pursuant to the Courit’s opinion filed on April 
11, 1947, and the judgment of this Court entered 
May 1, 1947, denying his petition to Re-hear, prays 
that an appeal may be allowed from said judgments 
to the United States Circuit Court of Appeals for 
the Ninth Circuit under and according to the laws 
of the United States in that behalf made and pro- 
vided; that an order be made fixing the amount of 
cost bond that said Petitioner shall give and that 
the Clerk of the Supreme Court of the Territory of 
Hawaii be directed to send to the United States Cir- 
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cuit Conrt of Appeals for the Ninth Circuit a 
transcript of the record, proceedings, documentary 
exhibits and papers duly authenticated. 

In connection with this petition Petitioner here- 
with presents its Assignment of Errors, and states 
that said judgments were rendered in an action in 
assumpsit and that the amount involved, exclusive 
of interest and costs, exceeds $5,000.00. 


Dated at Honolulu, T. H., this 19th day of June, 
1947. 
/s/ BRAHAN HOUSTON, 
Attorney for Petitioner. 


Territory of Hawaii, 
City and County of Honolulu—ss. . 


Brahan Houston, being first duly sworn, on oath 
deposes and says: That he is attornev for George 
B. Carey, Petitioner named in the foregoing peti- 
tion for an appeal from the Supreme Court of the 
Territory of Hawaii to the United States Circuit 
Court of Appeals for the Ninth Cireuit; 

That he has read the foregoing petition and knows 
the contents thereof and that the matters and things 
therein set forth are true of his own knowledge, and 
that the value in controversy, exclusive of interest 
and cost, exceeds $5,000.00. 


/s/ BRAHAN HOUSTON, 
Subscribed and sworn to before me this 19th day 
of June, 1947. 


[Seal] /s/ LEOTI V. KRONE, 
Clerk, Supreme Court, 
Territory of Hawaii. 
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Service of a copy of the foregoing petition for ap- 
peal is hereby admitted this 19th day of June, 1947. 


SMITH, WILD, BEEBE 
AND CADES, 


By /s/ J. RUSSELL CADES, 
Attorneys for Hilo Finance 
& Thrift Co., Ltd. 


I do hereby certify that the foregoing is a full, 
true and correct copy of the original on file in the 
office of the clerk of the Supreme Court, Territory 
of Hawaii. 

[Seal] /s/ LEOTI V. KRONE, 

Clerk, Supreme Court 
of Hawaii 


Dated at Honolulu, T. H., June 19, A.D. 1947. 


[Title of Supreme Court and Cause. ] 


ASSIGNMENT OF ERRORS 


Assignment No. 1 


The Supreme Court of the Territory of Hawaii 
hereinafter referred to as the ‘‘Court’’ erred in 
making and entering its judgments on the 30th day 
of April, 1947 and on the 1st day of May, 1947 in 
the above entitled court and cause. 


Assignment No. 2 


The Court erred in holding that appellant’s con- 
tinuous borrowing from appellee and his continuous 
paying to appellee of sums borrowed with interest 
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from April, 1934 to April, 1988 did not constitute 
an open or running account between the parties or 
an analogous transaction governed by the law ap- 
plicable to open or running accounts. 


Assignment No. 3 


The Court erred in holding that the 46 notes ex- 
ecuted by the appellant between April, 1934 and 
April, 1938 and payable to appellee, including the 
eight notes sued on, did not evidence and constitute 
an open or running account between the parties 
or an analogous transaction between the parties gov- 
erned by the law applicable to open or running 
accounts. 

Assignment No. 4 


The Court erred in holding that the transaction 
between the parties as evidenced by the 46 notes 
executed by appellant between April, 1934 and 
April, 19388, and payable to Appellee and as further 
evidenced by the method of paying the first 38 of 
said notes was not violative of the statutes per- 
taining to usury. 


Assignment No. 3 


The court erred in calculating the interest paid 
by appellant on sums borrowed from appellee prior 
to the execution of the notes sued on and in failing 
to find that appellant had paid interest in excess of 
that allowed by law and in failing to apply said 
excess to the notes sued on. 
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Assigninent No. 6 


The court erred in construing Act 154, Session 
Laws of Hawaii, 1933, and Act 231, Session Laws 
of Hawaii, 1937, so as to authorize appellee to 
charge interest in excess of 15% of the amount ad- 
vanced to appellant for 15 months. 


Assignment No. 7 


The court erred in construing Act 154, Session 
Laws of Hawaii, 1933, and Act 231, Session Laws of 
Hawaii, 1937, so as to authorize appellee to charge 
as interest 15% of the total of the amount actually 
advanced to appellant for 15 months plus an amount 
in excess of 15% thereof and to impose on appellant 
an obligation to pay the amount actually advanced 
plus 15% of said total sum and to deduct in ad- 
vance the amount over and above the amount ac- 
tually advanced, that is to say, the Court erred in 
holding that appellee was authorized to charge in- 
terest of 15% of the total of $2000 plus 15% of 
$2000, i. e., $300 plus $80—a total of $330, the al- 
lowable interest as computed by the court being 
$349.50. 

Assignment No. 8 


The court erred in construing Act 154, Session 
Laws of Hawaii, 1933, and Act 231, Session Laws 
of Hawaii, 1937, so as to authorize money lenders 
operating thereunder to add to the amount actually 
advanced to the borrower for fifteen months an 
additional sum not in excess of the total of 15% 
thereof plus 15% of the amount advanced. That is 
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to say, the Court erred in construing said acts so 
as to authorize said money lenders to impose an 
obligation on borrowers in the case of a $2000 ad- 
vance for 15 months to pay $2000 plus $352.94, 15% 
of $2352.94, being $352.94 and to deduct $352.94 in 
advance. 

Assignment No. 9 


The court erred in holding that no one of the 46 
notes involved and no combination thereof is usuri- 
ous or violative of the statutes pertaining to usury. 


Assignment No. 10 


The court erred in holding that the case of Hel- 
bush v. Mitchell, 34 Haw. 639 was not applicable to 
the instant case. 


Assignment No. 11 


The eourt erred in pretermitting the material 
constitutional question raised by the appellant 
herein that the interest charged on the transactions 
involved was in excess of one per cent per month, 
computed upon the money actually received by the 
borrower for the whole period of the loan or for the 
period of time he actually had the use of the money, 
that the taking of such excessive interest was a crimn- 
inal offense, both under the general usury law and 
under the statute regulating money lender, that See. 
7 of the Revised Laws of Hawaii, 1945, provides 
that transactions in contravention of a prohibitory 
law are void and the transaction being within that 
class is void; that it was beyond the constitutional 
power of the Legislature to create an agreement 
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between these parties so declared void by subsequent 
enactment of Jaw purporting to validate transaction. 


Assignment No. 12 


The court erred in rendering Judgment for the 
appellee on its amended complaint and on appel- 
lant’s setoff and counterclaim. 

Wherefore petitioner George B. Carey prays that 
the judgments of the Supreme Court of the Terri- 
tory of Hawaii entered in the above entitled cause 
on the 30th day of April, 1947 and the Ist day of 
May, 1947 be reversed and for such other and fur- 
ther relief as may be proper. 


/s/ BRAHAN HOUSTON, 
Attorney for Appellant. 


Service of a copy hereof admitted 21 day of 
June, 1947. 
SMITH, WILD, BEEBE 
& CADES, 
Attorneys for Appellee. 


I do hereby certify that the foregoing is a full, 
true and correct copy of the original on file in the 
office of the clerk of the Supreme Court, Territory 
of Hawaii. 


Dated at Honolulu, T. H., June 19, A.D. 1947. 


[Seal] /s/ LEOTI V. KRONE, 
Clerk, Supreme Court, 
Territory of Hawaii. 
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COST BOND 
Know All Men By These Presents: 


That George B. Carey as principal and W. K. 
Richardson and Amy W. Richardson as sureties are 
held and firmly bound unto Hilo Finance and 
Thrift Company, Limited, Respondent, hereinafter 
ealled the appellee, in the sum of $250.00 for the 
payment of which well and truly to be made we 
bind ourselves and our heirs and assigns jointly and 
severally and firmly by these presents. 

The condition of this obligation is such that: 

Whereas the above bounden principal, George B. 
Carey has filed his petition for appeal from the 
Supreme Court of the Territory of Hawaii to the 
United States Circuit Court of Appeal for the 9th 
Circuit to reverse the judgments of said Supreme 
Court entered April 30, 1947 and May 1, 1947. 

Now, therefore if the said principal shall prose- 
eute his appeal with effect and answer all cost, if 
he fails to sustain said appeal, then this obligation 
shall be void, otherwise it remains in full force and 
effect. 

Sealed with our seals and dated, at Honolulu, | 
T. H., June 19th, 1947. 

/3s/ GEORGE B. CAREY, 
Principal. 

/s/ W. K. RICHARDSON, 
Surety. 

/s/ AMY W. RICHARDSON, 
Surety. 
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Territory of Hawail, 
City and County of Honolulu—ss. 

W. K. Richardson and Amy W. Richardson being 
first duly sworn depose and say that they have 
executed the foregoing cost bond in the sum of 
$250.00; that they have property situate within the 
Territory of Hawaii subject to execution and that 
taken together they are worth in such property the 
amount of the penalty specified in said bond, that 
is, $250.00 over and above all of their debts and 
habilities. 

Dated at Honolulu this 19th day of June, 1947. 

/s/ W. K. RICHARDSON, 
/s/ AMY W. RICHARDSON. 


Subscribed and sworn to before me this 17th day 
of June, 1947. 
PEARL RICHARDSON, 
Notary Public, First Judicial Circuit, Territory of 
Hawaii. 
My Commission Expires May 27, 1949. 


The foregoing bond is hereby approved as to 
form, amount, and sufficieny of sureties. 
[Seal] /s/ SAMUEL B. KEMP, 
Chief Justice, Supreme Court, 
Territory of Hawaii. 


Service of copy of foregoing bond on appeal is 
hereby admitted. 
Dated at Honolulu, this 21st day of June, 1947. 
SMITH, WILD, BEEBE 
AND CADKES, 
Attorney for Appellee. 
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I do hereby certify that the foregoing is a full, 
true and correct copy of the original on file in the 
office of the clerk of the Supreme Court, Territory 
of Hawaii. 

Dated at Honolulu, T. H., June 19, A.D. 1947. 


[Seal] /s/ LEOTI V. KRONE, 
Clerk, Supreme Court, 
Territory of Hawaii. 


[Title of Supreme Court and Cause. ] 


ORDER ALLOWING APPEAL AND 
FIXING AMOUNT OF BOND 


Upon reading and filing in open court, the veri- 
fied Petition of George B. Carey, Petitioner above 
named, in which he prays that an appeal may be 
allowed him from the judgments of this Court en- 
tered in the above entitled cause on April 30, 1947, 
and May 1, 1947, to the United States Circuit Court 
of Appeals for the Ninth Cireuit, and upon said 
Petitioner filing an assignment of errors together 
with said petition for appeal together with a bond 
for costs in the sum of £250.00, 

It Is Hereby Ordered that said Appeal be and it 
is hereby allowed; that the bond for costs in the sum 
of $250.00 filed by said George B. Carey, be and it 
is hereby approved; and that said petition for ap- 
peal, assignment of errors and bond for costs were 
filed in open court on the 19th day of June, 1947, 
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after the filing of said judgments; and this order 
is now made, and said appeal is allowed, all in open 
Court in the Supreme Court of the Pee Os 
Hawaii. 

Dated at Honolulu, T. H., this 19th day of June, 
1947. 

[Seal] /s/ SAMUEL B. KEMP, 
Chief Justice of the Supreme Court of the Terri- 

tory of Hawaii. 


Service of a copy of the foregoing Order allowing 
appeal and fixing cost bond is hereby admitted this 
21st day of June, 1947. 

SMITH, WILD, BEEBE 
& CADES, 
Attorneys for Appellee. 


I do hereby certify that the foregoing is a full, 
true and correct copy of the original on file in the 
office of the clerk of the Supreme Court, Territory 
of Hawaii. 

Dated at Honolulu, T. H., June 19, A.D. 1947. 


[Seal] /s/ LEOTI V. KRONE, 
Clerk, Supreme Court, 
Territory of Hawaii. 
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[Title of Supreme Court and Cause. ] 


CITATION 
The United States of America—ss. 


The President of the United States of America to 
Hilo Finance and Thrift Company, Ltd., and 
to Its Attorneys, Smith, Wild, Beebe and 
Cades: 


You are hereby cited and admonished to be and 
appear before the United States Cireuit Court of 
Appeals for the Ninth Circuit at the City of San 
Francisco, State of California, within forty (40) 
days from the date of this Citation pursuant to 
an Appeal duly allowed and filed in open court by 
the Supreme Court of the Territory of Hawaii on 
the 19th day of June, 1947, in the above entitled 
cause, wherein George B. Carey is Appellant, and 
you, Hilo Finance & Thrift Co., Ltd., are Appellee, 
to show cause, if any, why the final judgments 
rendered against the said George B. Carey on April 
30, 1947, and May 1, 1947, should not be corrected 
and why speedly justice should not be done to the 
parties in their behalf. 

Witness the Honorable Samuel B. Kemp, Chief 
Justice of the Supreme Court of the Territory of 
Hawaii, this 19th day of June, 1947. 


[Seal] /s/ SAMUEL B. KEMP, 
Chief Justice, 
Supreme Court of the 
Territory of Hawaii. 
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Attest: 
[Seal] LEOTI V. KRONE, 
Clerk Supreme Court of the 
Territory of Hawaii. 
Service of a copy of the foregoing Citation is 
hereby admitted this 21st day of June, 1947. 
HILO FINANCE & THRIFT 
COMPANY, LTD. 
By SMITH, WILD, BEEBE 
AND CADES, 
Its Attorneys. 
By /s/ J. RUSSELL CADES. 


I do hereby certify that the foregoing is a full, 
true and correct copy of the original on file in the 
office of the Clerk of the Supreme Court of the 
Territory of Hawaii. 

Dated at Honolulu, T. H., June 19, A. D. 1947. 


[Seal] /s/ LEOTI V. KRONE, 
Clerk, Supreme Court, 
Territory of Hawaii. 
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PRAECIPE FOR TRANSCRIPT OF RECORD 
To the Clerk of the Above Entitled Court: 


:You will please prepare and certify a transcript 
of the record of the above entitled cause to be filed 
in the office of the Clerk of the United States Cir- 
cuit Court of Appeals for the Ninth Circuit upon 
the appeal heretofore allowed herein and include 
in said transeript the following: 

1. The record on appeal from the Third Circuit 
Court, Territory of Hawaii, to the Supreme Court 
of the Territory of Hawaii except: 

‘a. Appellant’s Exhibits 3 to 34, inclusive; 

‘b. Appellee’s Exhibits A to H, inclusive; 

e. Words and figures on back side of each of 

the eight cards, being Appellee’s Exhibit N; 

d. Pages 1 to 18, inclusive, of the transcript of 
evidence and the first eight lines of page 19 
thereof ; 

Bill of Exceptions ; 
Minutes of Clerk of Trial Court. 
Amended Complaint. 

3. Answer to Amended Complaint, Set-off and 
Counter Claim. 

4. Answer to Set-off and Counter Claim. 

5. Decision of Trial Court. 

6. Judgment of Trial Court. 

7. Opening and Reply Briefs filed by Appellant 
in the Supreme Court of the Territory of Hawaii. 

8. Opinion of the Supreme Court of the Terri- 
tory of Hawaii. 
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9. Decision of Supreme Court on Bill of Ex- 
ception. 
10. Appellant’s Petition to Re-hear. 
11. Per Curiam of Supreme Court of Territory 
of Hawaii denying Appellant’s Petition to Re-hear. 
12. Petition for Appeal. 
13. Order allowing Appeal. 
14. Citation on Appeal. 
15. Assignments of Error. 
16. Bond for Costs on Appeal. 
17. Clerk’s Certification of the Transcript. 
18. This Praecipe. 
In preparing above items 2 to 16, inclusive, Clerk 
will omit Title of Court and Cause. 
/s/ BRAHAN HOUSTON, 
Attorney for Appellant. 


Received a copy of the above Praecipe this the 
25th day of July, 1947. 
SMITH, WILD, BEEBE 
AND CADHES, 
Attorneys for Appellee. 
By /s/ J. RUSSELL CADES. 


I do hereby certify that the foregoing is a full, 
true and correct copy of the original on file in the 
office of the Clerk of the Supreme Court of the 
Territory of Hawaii. 

Dated at Honolulu, T. H., July 25, A. D. 1947. 

[Seal] /s/ LEOTI V. KRONE, 

Clerk, Supreme Court, 
Territory of Hawaii. 
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[Title of Supreme Court and Cause.] 


AMENDED PRAECIPE FOR TRANSCRIPT 
OF RECORD 


To the Clerk of the Above Entitled Court: 

You will please prepare and certify a transcript 
of the following exhibits contained in the record of 
the above entitled cause in addition to the items 
called for by the Praecipe heretofore filed: 


1. Appellee’s Exhibits A to H, inclusive. 
2. Appellee’s Exhibits I, J, K and L. 
The following exhibits are not to be included in 
the transcript: Appellant’s Exhibits 35, 39 and 40. 
/s/ BRAHAN HOUSTON, 
Attorney for Appellant. 
Received a copy of the above Amended Praecipe 
this the 3lst day of July, 1947. 
SMITH, WILD, BEEBE 
AND CADES, 
Attorneys for Appellee. 
By /s/ J. RUSSELL CADES. 


I do hereby certify that the foregoing is a full, 
true and correct copy of the original on file in the 
office of the Clerk of the Supreme Court of the 
Territory of Hawaii. 

Dated at Honolulu, TI. H., Aug. 2, A. D. 1947. 

[Seal] /s/ LEOTI V. KRONE, 

Clerk, Supreme Court, 
Territory of Hawaii. 
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{Title of Supreme Court and Cause. ] 


AMENDED PRAECIPE FOR TRANSCRIPT 
OF RECORD 


To the Clerk of the Above Entitled Court: 


You will please omit item No. 7, ie., Opening 
and Reply Briefs filed by Appellant in the Supreme 
Court of the Territory of Hawaii, called for in 
the Praecipe heretofore filed herein from your 
‘transcript of the record in this cause. 

/s/ BRAHAN HOUSTON, 
Attorney for Appellant. 


Received a copy of the above Amended Praecipe 
this 7th day of August, 1947. 
SMITH, WILD, BEEBE 
AND CADKES. 
Attorneys for Appellee 
By /s/ J. RUSSELL CADES. 


I do hereby certify that the foregoing is a full, 
true and correct copy of the original on file in the 
office of the Clerk of the Supreme Court of the 
Territory of Hawaii. 

Dated at Honolulu, T. H., Aug. 7, A. D. 1947. 


[Seal] /s/ LEOTI V. KRONE, 
Clerk, Supreme Court, 
Territory of Hawaii. 
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ORDER EXTENDING TIME 


Upon application by Petitioner, George B. Carey, 
supported by Affidavit hereto annexed and good 
reasons appearing: 


It Is Ordered that the time for the filing of the 
record and docketing of the above entitled cause 
in the U. S. Cireuit Court of Appeals for the Ninth 
Circuit upon said Petitioner’s appeal be and the 
same is hereby extended to and including August 
16, 1947. 

Dated at Honolulu, T. H., this 25th day of July, 
1947. 

[Seal] /s/ SAMUEL B. KEMP, 

Chief Justice. 


I do hereby certify that the foregoing is a full, 
true and correct copy of the original on file in the 
office of the Clerk of the Supreme Court of the 
Territory of Hawaii. 

Dated at Honolulu, T. H., July 25, A. D. 1947. 

[Seal] /s/ LEOTI V. KRONE, 

Clerk, Supreme Court, 
Territory of Hawaii. 


[Title of Supreme Court and Cause.] 
AFFIDAVIT 


Brahan Houston, being duly sworn, deposes and 
says that he is counsel of record for George B. 
Carey, Petitioner in the above entitled cause; that 
the said George B. Carey has filed a Motion to 
extend time within which to certify the record in 
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this cause to the U. 8. Cireuit Court of Appeals 
for the Ninth Cireuit on Appeal from the judgment 
of the above entitled court; that this Affidavit is 
filed in support of said Motion; that Affiant did 
not represent the said George B. Carey in the Trial 
Court nor in the Supreme Court; that he accepted 
employment after the judgment and the decision 
in the Supreme Court; that the record in the cause 
is voluminous; that the compilation thereof by 
affiant for purpose of appeal required much time 
in his familiarizing himself therewith; that the 
copying thereof by the Clerk required much time; 
that, although the record is now complete with the 
exception of an extensive Stipulation proposed to 
eounsel for the Defendant for the purpose of 
abridging the record on appeal, counsel for Defend- 
ant will require time for the purpose of consider- 
ing the same; that for these reasons the record on 
appeal cannot and will not be completed in time 
to file in the U. S. Court of Appeals for the Ninth 
Circuit by July 28, 1947, which is the last day for 
the filing of the record in said Court; that an ex- 
tension of time to and including August 16, 1947, 
will be necessary to complete the record on appeal. 

Dated at Honolulu, T. H., this 25th day of July, 
1947. 

BRAHAN HOUSTON 


Subseribed and sworn to before me this 25th day 
of July, 1947. 
/s/ FANNIE DANG, 
Notary Publ, First Judicial Circuit, Territory of 
Hawaii. 
My commission expires April 3, 1948. 
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Dated at Honolulu, T. H., this 26th day of 
August, 1947. 
/s/ BRAHAN HOUSTON, 
Attorney for Appellant. 


Service of a copy of above acknowledged this the 
26th day of August, 1947. 
SMITH, WILD, BEEBE 
AND CADES, 
Attorneys for Appellee. 
By /s/ J. RUSSELL CADES. 


[Endorsed]: Filed Aug. 28, 1947. 


[Title of Circuit Court of Appeals and Cause. ] 


DESIGNATION OF RECORD FOR PRINTING 


The appellant, George B. Carey through Brahan 
Houston, his attorney, designates the entire tran- 
script of the record in this cause for printing. 

Dated at Honolulu, T. H., this 26th day of 
August, 1947. 

/s/ BRAHAN HOUSTON, 
Attorney for Appellant. 


Service of a copy of above acknowledged this 
26th day of August, 1947. 
SMITH, WILD, BEEBE 
AND CADES, 
Attorneys for Appellee. 
By /s/ J. RUSSELL CADES. 


[Endorsed]: Filed Aug. 28, 1947. 


